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LETTERS OF TRANSMITTAL

Magrca 2, 1973.

To the M embers of the J oint Economic Committee :

Transmitted herewith is a volume of studies entitled “Issues in Wel-
fare Administration : Intergovernmental Relationships,” submitted to
the Subcommittee on Fiscal Policy of the Joint Economic Committee.
This is part 2 of a three-part series on the administration of welfare,
and was prepared as part of the subcommittee’s comprehensive study
of the Nation’s welfare-related programs.

The views expressed in these studies do not necessarily represent
the views of members of the subcommittee or the subcommittee staff.

WgricHT PATMAN,
Chairman, J oint Economic Committee.

Marcu 1, 1973.
Hon. WricHT PATMAN,
Chairman,Joint Economic Comimittee,
U.S. Congress, Washington, D.C.

Dear Mr. Cuaryan : Transmitted herewith is a volume of studies
entitled “Issues in Welfare Administration: Intergovernmental Re-
lationships.” This is part 2 of a three-part series of studies on welfare
administration.

The administrability of welfare programs is the foundation upon
which any sensible and realistic reform of our public welfare pro-
grams must be based. The studies in this volume are focused on the
relationships among the different levels of government in welfare
administration. This topic is of the utmost importance in considering
welfare reform alternatives because each level of government is now
deeply enmeshed in the present array of programs. Any effort to
change drastically the role of one governmental level will necessarily
have repercussions on other governmental units. Well-intentioned ef-
forts to reform welfare programs at the Federal level can be under-
mined if the interests and concerns of State and local governments
are not considered.

Subcommittee staff members James R. Storey, Alair A. Townsend,
anil Vivian Lewis were responsible for compiling and editing this
volume.

The papers contained herein represent only the opinions of their
authors and are not necessarily reflective of the views of the subcom-
mittee members or staff.

Marraa W. GRIFFITHS,
Chairman, Subcommittee on Fiscal Policy.

(I11)



FOREWORD

As the crisis in public welfare has deepened over the years, increas-
ing attention has been given to the fact that many of the problems with
welfare programs have grown out of certain administrative practices
which may have outlived their usefulness in the face of changes 1n
clientele, in administrative personnel and workloads, and in public
expectations about program management and integrity. On the other
hand, it is becoming more and more obvious that good management
of welfare programs at all levels of government may be impossible,
given the inequities and inefficiencies built into our present welfare law
and the enormous administrative burden that a thorough implementa-
tion of present law would demand. . .

Because the administrability of welfare programs 1s necessarily
the foundation upon which any sensible and realistic welfare reform
must be based, the Subcommittee on Fiscal Policy has taken steps to
insure that management problems and potential solutions are fully
aired before the public. The subcommittee has already held public
hearings in Washington and in three other cities to hear firsthand of
the administrative problems being grappled with by agency heads and
welfare caseworkers.? In this volume (Paper No. 5, “Issues in Welfare-
Administration”) the subcommittee is presenting the work of several
authors who have analyzed these problems and considered possible.
alternatives for future program design that would restore effective
management of public welfare funds.

“Tssues in Welfare Administration” is being released in three parts.
The first part, written by Sharon Galm of the staff of the Subcommit-
tee on Fiscal Policy, discusses the many administrative problems which
now beset welfare programs and the feasibility of solutions within the
present program framework.

Part 2 includes four papers dealing with the difficulties prompted by
the involvement of all three levels of government—Federal, State, and
local—in welfare administration. The possibilities for future strength-
ening of the Federal role are analyzed as well. These papers were
written by Joel F. Handler, Irene Lurie, and Joseph Heflernan of
the Institute for Research on Poverty, University of Wisconsin, and
by Peter E. Sitkin of the Hastings College of the Law, University
of California.

Part 3 applies the expertise acquired in administering the several
Federal experiments in income maintenance to the many technical
and policy issues involved in the reform of the administrative struc-
ture of welfare programs. David N. Kershaw of Mathematica, Inc.,

1 problems in Administration of Public Welfare Programs (pts. 1-3), hearings
before the Subcommittee on Fiscal Policy of the Joint Economic Committee, U.S.
Government Printing Office, Washington, D.C,, 1972.

v)



VI

describes in a comprehensive fashion the administrative structure
needed to operate at a national level the type of income maintenance
programs experimented with by the Office of Economic Opportunity
(OEO) and the Department of Health, Education, and Welfare
(HEW). Jodie T. Allen of the Urban Institute presents a detailed
analysis of the implications for costs, equity, and incentives resulting
from different approaches to accounting for changes in recipient in-
come over time and theé consequent adjustments in benefit levels neces-
sitated. The third paper in part 3, by D. Lee Bawden of the Institute
for Research on Poverty, University of Wisconsin, considers the spe-
cial administrative problems likely to be incurred by any income
maintenance program which covers large numbers of self-employed
individuals. '

The studies included in this part (pt. 2) of paper No. 5 are those
concerned with the relationships among the different levels of govern-
ment in welfare administration. The topic is of the utmost importance
in considering welfare reform alternatives because each level of gov-
ernment is deeply enmeshed in the present array of programs. Any
effort to change drastically the role of one governmental level will
necessarily have repercussions on other governmental units. Thus, these
intergovernmental relationships must be carefully examined and kept
in mind ; otherwise, well-intentioned efforts to reform welfare programs
at the Federal level can be undermined by the predictable reactions of
State and local governments acting in their own interests.

The first study, “Federal-State Interests in Welfare Administra-
tion,” was written by Joel F. Handler. It traces the historic rationale
for the State and local administration of the federally aided public as-
sistance programs up to the present davy. describing the various political
forces that shape the issue of Federal versus non-Federal administra-
tion. Equating local administration with society’s perceived need to
control recipient behavior on an individualized, case-by-case basis, Mr.
Handler concludes that this need for social control has been relaxed for
the aged poor population but not for the poor who are in families with
employable members. Thus, however ineffective local administration
of family welfare programs, in fact, may be in monitoring and con-
trolling behavior, Mr. Handler’s viewpoint is that the political forces
for retention of local control over these programs will prevail for
the immediate future.

The second paper, by Peter E. Sitkin, is entitled “Welfare Law :
Narrowing the Gap Between Congressional Policy and Local Prac-
tice.” This paper deals with a problem endemic in any governmental
system which involves the grant of funds from one level of Qov-
ernment to another: the difficulty the grantor has in channeling
the grantee’s administrative behavior in the course required by the
statute authorizing the grant. The conformity problem has arisen
time and again in welfare programs mainly because State and
local governments finance a significant portion of the costs and have
sole responsibility for program administration, but must abide by Fed-
eral law and court interpretations thereof in administering their own
as well as the Federal share of the money.

Mr. Sitkin has looked at the specific case of conformity issues in
California over the last 5 years. These issues and others like them have
been contested in many other jurisdictions as well. The problems are
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not unique to California. His paper focuses on two sets of issues—those
which required increases in benefits paid by the State and those which
dealt with the enforcement of child support obligations. The paper
considers only the legal problems in obtaining Federal action for State
compliance; it does not address the larger issue of whether or not the
current welfare laws are a rational body of laws with which complete
conformity is feasible or desirable, given constraints on State finances
and the competing demands for those funds.

The third paper, by Irene Lurie, analyzes the “Legislative, Ad-
ministrative, ang Judicial Changes in the AFDC Program, 1967-71.”
This study illustrates how executive, legislative, and judicial actions
at all levels of government have had a ramatic impact on the nature
of the largest cash welfare program, Aid to Families with Dependent
Children (AFDC). In particular, Miss Lurie demonstrates the likeli-
hood that these numerous amendments, regulations, and court decisions
account for most of the rapid growth in the AFDC caseload over the
past 5 years.

Beginning with the 1967 amendments to the Social Security Act,
Miss Lurie’s paper discusses the implications of those amendments for
AFDC eligibility and devotes special attenion to the affects of the
liberalized treatment of earned income in computing AFDC benefits.
This paper also details State actions to raise payment levels, improve-
ments in Federal financing for State expenditures, changes in State
administration imposed by the Department of Health, Education, and
Welfare, and the judicial decisions which have had the greatest impact
on welfare eligibility and payments.

Miss Lurie concludes by pointing out that massive changes in wel-
fare programs have occurred within the existing Federal-State pro-

ram structure even while structural reform Was%)eing debated in the

ongress. This fact suggests that tinkering with AFDC and other
current programs could offer interim improvement while the search
for politically acceptable alternatives continues.

The last paper in part 2 is entitled “Public Assistance and Social
Services.” Written by Joseph Heffernan, this paper traces the history
of the arrangements between Federal and State Governments for the
provision of social services to welfare recipients. It discusses the
aspects of services which may be essential to income maintenance pro-
grams and the aspects which may be organized independently of any
arrangements for providing cash income support.
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FEDERAL-STATE INTERESTS IN WELFARE
ADMINISTRATION

By JorL F. HaxDLER*
SuMMARY

Federal-State interests in welfare administration are defined as the
allocation of governmental authority over the administration of wel-
fare programs. This paper examines the allocation between the Federal
and State (and local) governments from an historical and com-
parative perspective and considers how this allocation would be pre-
served or modified in four welfare proposals: H.R.1 (and the Family
Assistance Act of 1970) ; the Senate Finance Committee’s version of
H.R. 1 (referred to hereafter as the SFC bill) ; a universal demogrant;
and the model statute prepared for the President’s Commission on In-
come Maintenance Programs (the Heineman Commission).! The con-
cluding section of the paper attempts to predict the future of Federal-
State interests in welfare reform and offers recommendations.

The principal arguments in favor of federalizing welfare, especially
the AFDC program, are to reduce inequities among the States and to
increase administrative efficiency including, of course, fiscal control.
Inequity and inefficiency are inherent characteristics of a Federal
grant-in-aid, State-administered system. However, thus far these char-
acteristics of welfare have been planned and supported by both the
Federal and State governments.

The thesis developed in this paper is that the administrative char-
acteristics of particular welfaré programs vary with the need to imple-

*professor of Law, Wisconsin Law School ; Fellow, Institute for Research on
Poverty, University of Wisconsin. This paper was presented at the Conference
on Integrating Income Maintenance Programs, which was sponsored by the
Institute for Research on Poverty and the Subcommittee on Fiscal Policy of the
Joint Bconomic Committee and was held at the Institute.

1The H.R. 1 proposal referred to here is the family assistance plan incorpo-
rated in H.R. 1 as passed by the House in June 1971. The family assistance plan
was not part of the H.R. 1 bill which was passed by the Congress in October 1972.
It would have replaced the State-run aid to families with dependent children
(AFDOC) program with a basic Federal program for all families with children and
an optional State supplemental program. The Senate Finance Committee bill (of
1972) would have given more regulatory power over welfare to the States and
would have concentrated Federal efforts on getting people to work through guar-
anteed jobs and child care, and wage subsidies at low wage rates. No welfare aid
would be offered to the employable population. A universal demogrant proposal
eliminates income assistance through welfare programs and relies instead on
greater income redistribution through the income tax system with refundable tax
credits available to all citizens as either grants or offsets against tax liabilities.
The Heineman Commission plan, although similar to a demogrant, would have
operated as a federally administered assistance program with benefits more nar-
rowly targeted on the poverty population, thereby requiring less overall redistri-
bution than would a demogrant plan. This last plan is usually described as a
negative income tax plan.

(J).
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ment behavioral controls that society ascribes for particular beneficiary
groups. When one compares various income transfer programs (e.g.,
social security versus AFDC) or observes the transformation of wel-
fare programs over time (e.g., old-age assistance), one sees that when
the class of beneficiaries are the deserving poor (i.e., those society feels
need only minimal control), programs tend to become routinized and
federalized. Conversely, when programs are for the undeserving poor
(those society feels it must control), they remain highly discretion-
ary and are administered at the State and local levels. The reason for
this difference in administrative treatment is that the test between the
deserving and undeserving is a test of whether or not a family’s con-
dition of poverty is voluntary. Because of individual hardships, we
are not willing to administer such a test wholesale; individual judg-
ments have to be made unless the class is comprised of beneficiaries
clearly out of the labor market (e.g., the aged).

Voluntary poverty is considered as socially deviant behavior, and
controlling deviant behavior has been historically a State (and local)
government function. State government needs the administrative
power over welfare to deal with the political issues raised by volun-
tary poverty; moreover, this arrangement fits the needs of Congress,
which has never been keen on making explicit policy decisions on the
substantive issues of welfare.

The four welfare proposals are first compared in terms of whether
allocations are made between the two levels of government. Except for
the Heineman Commission model statute, the proposals are ambiguous
on this basic point—many of the key provisions can be administered
either by the Federal or the State governments. Since basic allocations
will still have to be made, whether the historic pattern will emerge—
that is, the States and the Federal Government agreeing on State
retention of control—will depend on whether sufficient administrative
discretion is retained so that government has the power to deal with
the politics of welfare. If welfare is sufficiently routinized, then power
to deal with welfare politics through case by case administration would
be lacking, and the States would be less inferested in retaining admin-
istrative responsibility.

The four proposals are then compared in terms of the basic tech-
niques for controlling voluntary poverty: the means test or intake
process; rules governing desertion and support from the absent par-
ent; rules governing the man-in-the-house; suitable home provisions;
control over the family budget ; and the work test. The model statute
contains the least amount of discretion to control deviant behavier;
H.R. 1 (and the Family Assistance Act) contains a great deal—par-
ticularly with respect to the intake process and the work test; and the
SFC bill contains the most administrative discretion. The demogrant
can be structured in a variety of different ways. It can be very simple
and routine, or various discretionary conditions (for example, work
tests) can be built into it by categorizing beneficiaries. It can be State
or federally administered.

The welfare reform plans on the national agenda thus offer several
options for the allocation of Federal-State interests in welfare ad-
ministration. The options taken will depend on several empirical ques-
tions. Since voiuntary poverty will likely continue as the major issue,
controlling deviant behavior may prompt a continued State interest
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in welfare administration. There might be even more discretionary
power for the States in the six techniques of control mentioned above.
On the other hand, it is argued that even though welfare adminis-
tration is controlling deviant behavior, the States are so fed up that
they are willing to turn over the administration to the Federal Gov-
ernment. Or it may be that the controls can no longer work in the
present economic and social framework. At the present time, we have
no way of knowing which viewpoint will prevail until the choices have
to be made. .

The approach of the SFC bill bears on this decision. It alone would
inerease the States’ discretionary power to handle the welfare problem
and the Federal inancial share of this administration. Second, it makes
clear its position on the allocation question : the federally administered
Work Administration will cream the most employable of the welfare
recipient class and, through the definition of “incapacitated” for worl;
will refer the problems of welfare back to the States. According to the
Senate Finance Committee, then, Congress does not want the welfare
program under its own control.?

‘he final question is the desirability of Federal administration. The
theoretical and technical problems of allocation of Federal-State in-
terests, as well as the integration of various welfare programs, presum-
ably can be resolved on technical grounds. The real difficulty 1s one of
political will—deciding what is to be done to and for those people who
need welfare. Administrative arrangements reflect basic political
decisions.

INTRODUCTION

In current discussions of welfare reform, particularly the more tar-
reaching reforms, it is often tacitly assumed that welfare will be fed-
eralized; that is, the cash assistance program for families (now aid
to families with dependent children) will become a wholly federally
financed and administered program replacing the present State and
local administration under Federal grants-in-aid.

Tederalization of welfare may be a desired goal, but it will not be
accomplished easily. In fact, this shift in administrative power would
be a truly revolutionary change in the politics of welfare. The present
distribution of administrative authority in welfare between the Fed-
eral Government and the States has a functional basis that grew out
of our fundamental beliefs about the nature, causes, and cures of
poverty and the politics of dealing with these issues. We might
wonder, then, how this distribution of administrative power can
change without a corresponding change in our attitudes toward the
poor or a loss of faith in the effectiveness of local governmental ef-
forts to deal with the problems of poverty. Perhaps thisisa pessimistic
way to approach the problems of reforming administration, but it is
important to understand what is at stake in the present distribution of
authority before that distribution can be changed. Moreover, the dis-
tribution issue is of critical importance. Time and again, legislated

2The provisions of the SFC bill relating to families were adopted in part by
the Senate in October 1972, but were dropped in the conference on H.R. 1 with
the House of Representatives.
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changes in welfare have become unrecognizable after filtering through
the Federal-State bureaucracy, and unless the distribution of admin-
1strative power is changed, future welfare reform will probably suffer
the same fate.

The Arguments for Federalizing the Family Programs

The various arguments advanced in support of federalizing the
family welfare programs usually cluster avound two main issues: The
enormous variation in operation of the AFDC program from State to
State, and the inability of the Federal Government to control this
vast, decentralized bureaucracy. From an administrative standpoint,
AFDC is both inequitable and inefficient.

The variation in operation is inherent in the existing grant-in-aid
structure. When the Federal (Government entered into the welfare
field with the passage of the Social Security Act, its aim was to bolster
the categorical aid programs, not to replace them. Federal require-
ments for the grants-in-aid were fairly minimal, and cast mostly in
procedural terms. Thus, the States retained the authority to set bene-
fit levels, provide different kinds of ancillary benefits, and administer
various welfare rules (for example, work tests, suitable home, and
man-in-the-house). This is still largely true today despite the many
amendments to the Social Security Act and various court decisions
striking down some State rules. There is great disparity in levels
of cash benefits. These variations in part reflect differences in costs
of living and wage rates, since welfare has always had to peg its levels
of assistance at the less-eligible level. There are also variations in the
levels and kinds of ancillary benefits made available, either in cash
or in kind. Some States have fairly extensive programs of special
needs, although an increasing number of States are adopting simpler,
flat grant systems of benefit computation. States also vary in the kinds
of administrative rules that are applicable to the program.

All States investigate financial eligibility but there is enormous
variation as to how this investigation is carried out, both as to the time
that the investigation takes as well as to the amount of independent
investigation that is conducted. States use different practices in seek-
ing to obtain support from the absent father. The pursuit of respon-
sible relatives varies in terms of the amounts that they are supposed
to contribute and the extent to which the welfare agencies actually
try to collect. The moral behavior of the recipients, under the so-
called suitable home rules and man-in-the-house rules, is of great con-
cern in some parts of the country and is met with indifference in other
areas. Some States seek to supervise how the budget is spent; other
States don’t bother. Also, there has always been enormous variation in
agency attitudes toward work. In several parts of the country, welfare
rolls have traditionally been closed down when jobs are deemed avail-
able (crops are ready for harvesting) ; in other areas of the country,
particularly the large urban centers, there is often little or no effort to
force or even help recipients find employment; then, there are also
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cases where recipients are required to stop work by the agency because
work-related expenses prove too costly for the agency.®

In sum, at the operational level in the field, AFDC is an extremely
variegated program. Indeed, it is quite misleading to think of it as
a national program. In substantive content, as well as administrative
practice, it is more akin to public education, health services, mental
health, crime control, and other State and local programs that also
receive varying amounts of Federal financial support.

With AFDC, it is argued that the State operation results in in-
equity—recipients receive different benefits depending on where they
live, and this produces migration thus penalizing the more liberal or
wealthier States—and also allows for racial discrimination. These
variations are intolerable for what is thought to be essentially a na-
tional problem—poverty. We will return to these arguments in a mo-
ment, but point out now that the same objections also apply to educa-
tion, health, crime, and jobs. They, too, are national concerns and the
present beneficiaries suffer from different levels of benefits and serv-
ices, discrimination, and administrative discretion.

The other argument advanced for federalizing welfare is that un-
der the present structure, the Federal Government is incapable of
controlling the welfare bureaucracy. This lack of control operates
on two levels. First. there is the inability of HEW to monitor the State
welfare bureaucracies and force them to comply with existing Fed-
eral requirements. HEW has the power to hold conformity hear-
ings and if a State is held to be out of conformity with Federal
law, to cut off Federal funds. The last time funds were cut off was
before World War II. From time to time conformity hearings are
held, and on occasion compromises are worked out. But most often,
when a big State has a large issue at stake, HEW will back down
and find some method of allowing the State to accomplish what
it wants. (Waivers from Federal law can be granted under the guise
of “experiments.”) In truth, the State welfare bureaucracies, with
their friends in Congress and the Executive Office of the President,
are more powerful than HEW.*

3 These administrative characteristics of AFDC are, by now, well known and
documented in a variety of sources, See, e.g., J. Handler and E. J. Hollingsworth,
The Deserving Poor; A Study of Welfare Administration (Chicago: Mark-
ham Publishing Co., 1971) ; L. Podell, H. Yahr, and R. Pomeroy, “Families on
Welfare in New York City,” “REffects of Eligibility Investigations on Welfare
Clients,” “Effects of Caseworker Turnover on Welfare Clients,” and “Reactions of
Welfare Clients to Caseworker Contact” (mimeo, Center for the Study of Urban
Problems, Bernard M. Baruch College, City University of New York) ; W. Bell,
Aid to Dependent Children (New York; Columbia University DPress, 1965) ;
Greenleigh Associates, Inc., Facts, Fallacies and Future: A Study of the Aid to
Dependent Children Program of Cook County, Iil. (New York: Greenleigh
Associates, Inc., 1960): B. V. Sparer, «Materials in Public Assistance Law”
(Philadelphia : University of Pennsylvania Law School, mimeo, 1969) ; J. ten-
Brock, Family Law and the Poor, ed. J. Handler (Westport, Conn.: Greenwood
Press, 1971).

+See G. Steiner, Social Insecurity: The Polities of Welfare, ch. 4 (Chicago:
Rand, McNally & Co., 1966) ; R. Rabin, “Implementation of the Cost-of-Liv-
ing Adjustment for AFDC Recipients: A Case Study in Welfare Administra-
tion,” 118 University of Pennsylvania Law Review, No. 8 (July 1970).
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The second type of lack of control concerns the two key congressionar
committees—the House Ways and Means Committee, chaired by Wil-
bur Mills, and the Senate Finance Committee, headed by Russell Long.
Starting in the 1950, these two committees have periodically enacted a
series of reforms designed to solve the welfare crisis. One can re-
call NOLEO (notice to law enforcement officials), the social service
amendments (twice), the WIN program, and the 1972 work require-
ments. Even though 1t may have been totally unrealistic to expect any
basic changes in welfare to have been accomplished by these palliatives,
nevertheless, the difficulties of getting even these reforms implemented
with any degree of uniformity or competence by the States became in-
creasingly manifest. As the welfare crisis deepened, the frustration of
these two committees has become more and more pronounced. They both
now talk in terms of harsh measures to solve the welfare crisis,
but, for very good reason, there is grave doubt as to how these measures
will be implemented under existing administrative arrangements.

Of course, it should be pointed out that States lack complete control,
too, due to court cases, HEW regulations, frequent legislative changes,
high staff turnover rates, and the like.

These problems of welfare administration—variation, discretion,
lack of control—are obvious, but it does not necessarily follow that
because of the presence of these problems, welfare will therefore be
federalized. As mentioned before, crime, education, health, as well as
other problems such as pollution and urban decay are also so-called
national problems plagued by variation, discretion, and lack of control ;
but there is no significant move to federalize administration in these
areas. Conversely, other problems have become federalized : in the so-
cial welfare field our most prominent example is social security, which
i not only completely federally financed but also completely federally
administered. What, then, explains the difference between social so-
curity and AFDC? Is it not enough to label a problem “national” and
point to the difficulties of State administration ? One must first inquire
into the theory of federalism in welfare. What explains the present dis-
tribution of authority ¢ This analysis will give us insight into the fed-
eralism issues latent or explicit in the proposed welfare reforms now
under consideration and perhaps will suggest ways in which these
issues can be solved.

The Functions of Federalism: The “Deserving Poor”

When we compare the administrative characteristics of our princi-
pal welfare programs, we can distinguish two polar examples, with
other programs falling somewhere in between. At one extreme, we have
the Social Security system ( OASDHI). This program is completely
federalized, and administration, for the most part, 1s routinized. Eligi-
bility is clearly defined for most cases, casily determined by objective
criteria, and benefits are paid out according to fixed schedules. There
is very little administrative discretion in the standard social security
case. Social security is financed by a separate tax; its basie concept is
insurance (although this concept has become attenuated over the
years) ; and, while it has significant poverty-reduction features, the
same benefits are paid to all regardless of wealth. There are Limits,
though, on the amount of earnings a beneficiary can receive.
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The contrast is the AFDC program. This program is run at the State
and local level. Eligibility is not clear cut. The amount of aid is indi-
vidually determined. AFDC is highly discretionary,asa matter of law
(although as a matter of administrative practice, it may often be
routine and may be becoming more so). This program is financed out
of general revenues and is intended to be for the very poor only. In
contrast to social security, which is claimed as a right, AFDC uses
discretion and stigma to keep costs down.

Aid to the blind and disabled and old-age assistance, although also
categorical aid programs, do not share AFDC’s administrative charac-
teristics. Aid to the blind programs were enacted contemporaneously
with AFDC, but from the start were very different. The earliest
AFDC statutes were part of the juvenile delinquency reforms at the
turn of the century (the juvenile court had jurisdiction over delin-
quent, dependent, and neglected children), and were always highly
discretionary, conditioned relief. The juvenile court judge could use
the mother (if the home was suitable) as an alternative to placing the
“dependent” (i.e., poor) child in an institution or a foster home. Aid
to the blind was a different program. Eligibility was fairly clear cut
(a physician determined blindness) and the grant was a fixed amount
(actually called a pension in some States). There was very little dis-
cretion in the program and, with the exception of begging, there were
no rules on moral behavior.

Old-age assistance (OAA), the other categorical program, had yet
a different history. These programs were first enacted by the States in
the 1920°s and were viewed with great suspicion. The elderly might
voluntarily pauperize themselves (i.e., convey their property to their
children) to qualify for assistance. The program might discourage
work and saving; it might also discourage the responsibility of chil-
dren for their parents. Whether these fears were justified or not, the
early OAA stafutes were replete with moralistic conditions and penal-
ties for fraud. The aged had to be not only poor but deserving. In
Wisconsin, for example, an applicant would be disqualified if he had
been convicted of a felony or had failed to support his family even
for a short period of time within 15 years of his application. Over
the years, the administration of OAA had changed, and today, even
though still financed as a categorical aid, in many parts of the coun-
try it is administered quite like the social security system—that 1s,
fairly routinely with very little, if any, concern for the noneconomic
aspects of the recipients. Most old people on welfare receive support
from both social security and OAA. While there is still great con-
troversy over federalizing the family programs (AFDC), there seems
to be more agreement on federalizing the adult programs (OAA, aid
to the blind, and aid to the disabled).>

What has happened, of course, is that social mores concerning the
role of the family and of society as a whole in supporting the aged
have undergone considerable change. Since the 1920’s, concepts of

5 Por historical materials on the categorical programs, see 7. Handler and A.
Goodstein, “The Legislative Development of Public Assistance,” 1968 Wisconsin
Law Review, p. 414.

% Tpdeed. since this paper was written, legisiation has been passed in the
form of H.R. 1 to federalize the adult categories beginning January 1974.—
ed. note.

87--242—73 2
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family responsibility have become narrower as mobility increased,
attitudes toward individual saving in an advanced industrial society
changed as a result of the great depression, and as social security
took hold, the aged poor became more politically active. Perhaps the
most crucial differences between OAA and AFDC are that the OAA
reciplents are primarily white, they vote, and they don’t have illegiti-
mate children. In any event, the administrative characteristics of this
welfare program are very different from the family program even
though both are categorical aids financed under a grant-in-aid strue-
ture and administered by the States.

The unemployment compensation system is a contributory insur-
ance program, but it operates more like AFDC than social security.
Although under the Department of Labor, it is administered by the
State employment services, and is designed to provide cash assistance
to the worker who is out of work for acceptable reasons. Separating
the “acceptable” from the “unacceptable” unemployed is accomplished
in two ways. First, not all of the work force is covered by unemploy-
ment insurance; excluded are the less skilled and marginal workers
such as domestics, farm and farm processing workers, small firm work-
ers, and self-employed workers seeking the first job, and those re-
entering the labor market. Second, covered workers will still not be
eligible unless they satisfy a work test. If they are unemployed because
of a labor dispute, or quit work without cause, or are fired for mis-
conduct, or are not available for work, or refuse suitable work, they
are not eligible for benefits.

There is very little systematic empirical evidence on how the State
employment services administer such discretionary terms as “suitable”
work and “reasonable time” and “bona fide offer of employment,” but
impressionistic evidence indicates a highly variegated patfern. Differ-
ent offices use different procedures and guidelines to test the serious-
ness and reliability of claimants in looking for work. In essence, the
work test decisions are discretionary applications of vague standards
by field level personnel designed to separate out claimants who have
had a good work record, who are actively seeking work, and who, if
necessary, will take a job of lower skill and pay. As with AFDC, then.
we have a program that is State run, with widely varying benefits and
conditions, highly discretionary, and designed to separate the worthy
from the unworthy. Widespread belief that the rules are not separating
the two groups is at the heart of the criticism of these programs.

The residual welfare program in America, the one designed to
provide relief for the destitute not covered by any other program, is
general assistance. This program is completely State and local with
the greatest discretion and variety in terms of eligibility, benefits,
and conditions.®

Looking at the administrative characteristics of these very different
programs, one sees that the distribution of administrative authority
varies with the degree of behavioral control that society wishes to
exert over the particular groups of recipients. This is evident when we

¢ Descriptions of these programs may be found in President’s Commission
on Income Maintenance Programs, Poverty Amid Plenty: The American
Paradox (Washington, D.C.: U.S. Government Printing Office. 1969}, and “Char-
acteristics of General Assistance in the United States as of 1969.” Report 39
(Washington, D.C.: U.S. Department of Health, Education, and Welfare.)
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compare the social security program to AF DC, when we view the trans-
formation of old-age assistance, and when we examine the major
features of the unemployment compensation “insurance” system.
When the recipients are “deserving,” welfare is routinized, discretion
is minimized, benefits are uniform, and administration is or is about
to become federalized. Those we wish to control more closely are
handled in the opposite manner: they are subject to a discretionary
system, relief is conditioned, and administration is State and local.?
Of course, the very size of the AFDC program may be moving the
administration toward more routinization and simplification, even at
the cost of lessened control over recipients.

What, then, is the difference between the “undeserving” and the “de-
serving” poor? Why have the former been treated in a discretionary
manner, and why at the State and local level? The line between the
“deserving” and “undeserving” poor is the line between voluntary and
involuntary poverty.® At an earlier age, gross physical defects, such
as blindness, served as the litmus paper; the workhouses, woodyards,
and stonepiles were for the “able-bodied” poor. As other tests began to
be used, the dividing lines became less clear—temporary disability,
mental impairment, age, absence of a hushand or the support of the
father, un- and underemployment. The lack of clear-cut criteria in
separating the voluntary poor from the truly needy is another way of
saying that decisions have to be made in individual cases and discre-
tion is needed.

Given that we want employables to work, the administrative issue
is how we can accomplish this through program design and adminis-
trative control. Moreover, ever since Elizabethan times, voluntary pov-
erty has been a moral issue. In those days and up until the 20th cen-
tury pauperism was explicitly equated with criminality.® Today, it is
still considered deviant behavior. Nevertheless, since the lines are not
clear, the problems of separating the deviants from the needy have not
been handled wholesale. This, then, is the dilemma. Wholesale (routin-
ized) decisions will create either too much hardship—that is, deny
benefits to the truly needy or cause too much suffering—or, on the
other hand, might support too well those who may not be that strongly
inclined to help themselves. Costs of welfare, on an individualized
basis, must be watched closely lest voluntary poverty be encouraged.
This is why frills—for example, television, telephones—must not be
allowed, as well as increasing the size of the family. In other words,
voluntary poverty involves not only a failure to support oneself: it
also involves not supporting one’s family, not controlling one’s family
size, and living too well at the public expense. On the other hand, the
detailed categorical approach introduces other problems which arouse
public criticism, including wasteful bureaucracy and undesirable in-
centives for both recipient and nonrecipient behavior.

~ Granted that welfare administration designed to separate the volun-
tary from the involuntary poor has to be discretionary and individual-

" See generally, L. Friedman, “Social Welfare Legislation: An Introduction,”
21 Stanford Law Review 217 (1969) : J. Handler, Reforming the Poor: Welfare
Policy, Federalism, and Morality (New York : Basic Books. 1972), ch. 2.

8 See generally, M. Rosenheim, “Vagrancy Concepts in Welfare Law” in Law
of the Poor, ed. J. tenBrock (San Francisco: Chandler Publishing Co.. 1968).

® Qee D. Matza, “Poverty and Disrepute” in Contemporary Social Problems,
ed. R. Merton and R. Nesbit (New York: Harcourt, Brace & World, 1966).
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ized, why must it be at the State level? Traditionally, the control of
deviant behavior has been at the State and local level. Until this cen-
tury, there were comparatively few Federal crimes, and even today,
although we are witnessing a considerable increase in the substantive
criminal law at the Federal level, control of deviant behavior is still
considered to be mainly a State and local problem. Welfare fits into-
this historic division since controlling pauperism was a crime (or pre-
criminal) problem. When relief to particular kinds of needy did not
raise pauperism issues, then, different administrative arrangements:
were made. In the 19th century, the State, as distinguished from the
county, came to administer the program.® And in the 1930%s, social
security became a national program, while aid to the categories re-
mained at the State and local level.

There are important reasons why this division of authority has:
been maintained. Providing relief to people who may or may not be
considered voluntarily poor has always provided several moral con-
flicts. Without belaboring the issue, the working taxpayer finds it
intolerable to pay public funds to support idleness (with attendant
costly behavioral characteristics—Iloose living, poor management, et
cetera), but he also cannot inflict too much hardship, since the inevita-
ble sufferers are guiltless children of blameworthy parents. These
moral conflicts and dilemmas are feit most keenly by those who live
in daily contact with the reality—the working taxpayers in the com-
munities and the neighborhoods. At the local level, the taxpayers dis-
trust the State officials, and the State and local people distrust the:
Federal Government. The anguish caused by supporting the question-
able poor is not felt that strongly in the legislative halls, and certainly
not in the professional bureaucracies. There is great distrust and lack
of confidence in the Federal Government to be sufficiently sensitive
to local needs and interests for these intensely felt problems. Governor
Reagan voiced this feeling in his position that the adult programs
should be federalized, with the family program remaining a State
program.

This need of the State and local level to control the politics of
welfare administration has also fit the needs of the Congress. Leg-
islatures are reactive institutions. They do not seek out problems and
enact solutions; rather, problems are thrust upon them, and they de-
lay, and finally, when the pressure becomes too great, they enact leg-
1slation which may or may not be a “solution.” Furthermore, the ideal
solution from a legislative standpoint is one that stays solved—in the:
sense that it doesn’t reappear and press for solution again in the next
legislative year.* Legislatures have never been eager to handle wel-

o

fare issues, Welfare problems are not top priority and do not lay claim
to legislative attention as, for example, the annual personnel, oper-
ating, and capital budgets which the legislature must deal with, can-
not put off, and which will absorb a great deal of legislative attention.
There are other matters, particularly at the national level, that de-
mand much more legislative attention than welfare. Also, the issues
raised by welfare are the kind that politicians would rather avoid—
race, sex, family relationships, work effort. In the area of family
programs, there are no clear solutions to these problems; there are

¥ For examples, see J. Handler and A. Goodstein, supra note 3.
¥ See L. Friedman, supra note 5.
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great conflicting pressures on how the problems should be solved.
And, finally, as discussed above, the State and local levels of gov-
ernment are vitally interested in retaining control over the working
out of the solutions.

The confluence of these political pressures has produced the single
most important technique in welfare legislation—delegation. If one
looks closely at all of the major pieces of so-called welfare reform
legislation passed since welfare went into “crisis” (circa 1952), it will
be seen that they are all in the nature of symbols and authorizations—
States can get tough, or get repressive if they want to, but they don’t
have to. The State and local people can apply the laws of welfare as
their local political needs determine. The administration of the means
test can be routine, or highly investigative, or even a self-declaration
(a permissible experiment). Notice to law enforcement officials
(NOLEO) can be just that—routine notice and nothing more—or it
can mean participation in court action, submission to lie detector tests,
and so forth. States can threaten to take children under “guitable
home” provisions, check beds, or ignore the moral behavior of welfare
recipients unless some visibility occurs: for example, complaints and
local political campaigns. Kven administration of the work test can
vary from completely ignoring its provisions to making reciplents
work to get their basic cash grant. And so it goes. For every significant
provision in AFDC, one finds this wide range of flexibility. And thus
far, both the States and the Federal Government have been willing to
live with this arrangement.

The conclusion, then, is that if one looks at our welfare history, from
the past up to today, we see that the States have always had a very
real political interest in administering the family program above and
beyond their financial stake. They are in favor of increasing the Fed-
eral financial share of this program, but only recently has there been
any evidence that they want to turn it over to the Federal
Government.*

To what extent will the historic State interest in controlling the
administration of welfare be altered by the welfare reform proposals
currently on the national agenda? First, we will consider H.R. 1 and
the Senate Finance Committee’s substitute for the welfare provisions
of FL.R. 1, and compare these provisions with a model statute designed
to reflect the negative income tax proposal of the Heineman Commis-
sion (the President’s Commission on Income Maintenance Programs).
Then, we will turn to the Universal Demogrant Plan. In the final sec-
tions of the paper, we will discuss the future of welfare administration,
the extent to which it is likely to be federalized, and whether more or
less federalization of administration is desirable. "

VWELFARE REFORM PROPOSALS
HR. 1

One of the early goals of welfare reformers was a streamlined, single
welfare administration, and by this they meant a Federal administra-
tion. However, neither the proposed Family Assistance Act of 1970°

18 Qoo testimony of Governors before the Senate Finance Committee in January
1972.
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nor its Jatest proposed version, H.R. 1, would have totally achieved
that goal. The original Family Assistance Act (FAP I) required that.
States maintain their family programs (called State supplementation)

but use Federal welfare rules; furthermore, it was not clear that the
Federal Government, was to administer its welfare program. Although
there was an option for the States to have the Federal Government
administer the supplementation programs with resultant financial sav-
ings for the States, it was entirely open under the legislation for the
State welfare offices to administer the Family Assistance Act.

Under H.R 1, Federal control of aid to the working poor was spec-
ified, and Federal control would be extended to all Federal payments
over a 2-year period. Financial incentives would be offered to States to
relinquish control over State supplemental payments as well.

However, H.R. 1 creates several alternatives as to where the actual
responsibility for field operations would lie. Concerning the Federal
family program, there would be two instead of one : Opportunities for
Families (OFP), administered by the Department of Labor. and
Family Assistance (FAP 1II), administered by HEW. The dividing-
line is whether there is a presumptively employable adult in the fam-
ily. For example, if the only adult in the family is a mother of a child
under 3 years of age, then she would be in Family Assistance (with
some exceptions). Conversely, if her child were school age, the mother
would be presumptively employable and be in OFP. That does not
necessarily mean that she will have to work; she still may not be eligi-
ble for work or training on grounds other than her child’s age.

The reason for this division of administrative responsibility was
that the House Ways and Means Committee was irate over what they
considered to be the lack of cooperation, if not vigor, in HEW’s
administration of its part of the WIN program—that is, referring
welfare recipients to Labor for work and training. The committee
thinks that it would avoid this problem by putting all of these families
initially under th~ jurisdiction of the Department of Labor. Accord-
Ing to the committee’s estimates, there will be 2.6 million families
i OFP and about 1.4 million in FAP IL Thus, Labor would be the
major welfare administrative agency.

One question that immediately arises, however, concerns the welfare
program for OFP families. They need cash assistance while in train-
Ing, waiting for work, or even working if the wage is not high enough.
Would the Department of Labor handle the welfare part of OFP in
addition to the manpower part? The answer is “No.” The Department
of Labor would contract with HEW to handle welfare. In other words,
at the field level, a needy family would have either a FAP II card or
an OFP card. If the former, then that family would deal entirely
with HEW for all of its needs. If the latter, then that family would
go to HEW for its cash or welfare needs, and would go to Labor for
work and training. This arrangement would be similar to the present
system. Furthermore, what is not specified is the referral mechanism,
which is critically important—at least as far as the House Ways and
Means Committee is concerned. What official using what criteria de-
. cides whether a person satisfies the work test? It is not true that State
welfare agencies always held back on referrals; indeed, at least in
California, the opposite was the case. The State welfare officials com-
plained bitterly that Labor was much too particular in accepting re-
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ferrals, and was concentrating too much on training and upgrading
skills at the expense of putting people to work and thereby reducing
welfare costs.

So far, we have been discussing the proposed administrative arrange-
ments in terms of the Department of Labor and HEW. But actually
that is not certain either. The present welfare statutes also read in
terms of these two Federal departments, but in fact, welfare is ad-
ministered by the State and county departments of welfare, and the
TWIN program is administered by the State employment service. The
same situation could obtain under H.R. 1. Both Secretaries would
have authority to contract out their responsibilities to public or pri-
vate agencies. Indeed, the House Ways and Means Committee con-
templates that at least during a transition period—Federal offices to
handle 25 million recipients cannot be created overnight—the State
agencies would be used. In fact, it was required that the State welfare
departments separate social service from income maintenance by June
30, 1972. “The purpose of [this] provision,” said the committee, “is to
assure that State welfave agencies would be in a position to assist in the
administration of the new programs, as agents of the Federal Gov-
ernment. * * *7 13 Federal reporting and verification systems can be
tied in with State administration. For example, one of the innova-
tions that the House committee is especially interested in is a system
of cross-checking recipients through social security numbers, a manda-
tory quarterly self-reporting system, and the automatic termination
of eligibility every 2 years, followed by reapplication. None of these
reauirements require Federal welfare administration.

The social security verification system presumably could be sup-
plied to the States, just as the FBI fingerprinting system is available
to State and local police. The self-reporting and reapplication rules
can also be mandated on the States. In fact, the States would have to-
use these systems at least during the transition period. As far as the
statutory language of H.R. 1 is concerned, Federal family program
will be run by the Federal Government after the first vear. There may

=~ _be State pressure to extend indefinitely the “interim” administrative
provisions (that is, State operation of the Federal program).

Then, there is the question of the State supplementation programs.
As under the original Family Assistance Act, most States now pay
higher benefits than 1s provided for under H.R. 1. Under FAP I, the
States were required to maintain their programs and use the FAD
eligibility rules. FLR. 1 takes a different approach. The States could
do what they wish as far as supplementation is concerned, but they
could not have any rules which would undermine the Federal pro-
gram—for example, taxing rules on earned income that would defeat
the Federal work incentive. :

The existence of State programs along with the Federal program
would make administration exceedingly complex and renders future
predictions even more hazardous. There could be as many as four
windows that, welfare families would have to seek help from—for ex-
ample, an OF P family going to Labor for work and training, to HEW
for its Federal income maintenance, to State welfare for the State in-
come supplementation, and to State social services for cash for special

13 House committee report on H.R. 1.
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needs and hard services (for example, day care, home helps, and
emergency assistance).*

The proponents of the original Family Assistance Act thought that
even two windows would be an undesirable result. They argued that
even though the total cash grant per family would be from two sources,
there should be only one window and that would be the Federal win-
dow. They contemplated, in other words, that with appropriate incen-
tives, the States would turn over the administration of the State
supplementation programs to the Federal Government. The States
would save the entire cost of administration and be rid of a vexing
political problem. Under H.R. 1, this option is still open ; namely, the
States can turn over their programs to the Federal Government and
save the entire cost of administration.

No one knows, of course, what the States would eventually do under
these options, but what we do know makes the idea of the Federal
Government running State programs seem less than certain. There is
probably not a single instance in American history where this kind
of upstream delegation—from the States to the Federal Government—
has occurred—that is, where the States turn over to the Federal Gov-
ernment the administration of State money. Delegation has always
run the other way—the States run the Federal programs. In addition,
as pointed out, the arrangements for welfare administration, at least
heretofore, have been highly useful to the States as well as the Con-
gress. The States have important political interests in maintaining
contII;ol over welfare administration, as long as it does not cost too
much.

Given the existence of the State programs, which could not conflict
with the Federal family program, what then is at stake in controlling
administration? Will the States be more inclined or less inclined to
press for State control over the entire welfare program—both the
Federal and the State parts? I think that they will be more inclined
because the political issues of welfare—that is, the control of deviant
behavior—is still very much alive, and there is still a great deal of
flexibility in the administration of the Federal family program with
which to exercise that control. If the substantive and procedural rules
of the Federal family programs were set—providing for a routine,
inflexible administration—then there would be incentives for the States
not to seek control over administration. They would be saddled with
the political problems of welfare without the means to respond to po-
litical pressures. This, however, is not the case with FL.R. 1. When we
review the critical problem areas of welfare. we shall see that there
remains a great deal of flexibility in administration—and this will
allow the appropriate political response.

The Senate Finance Committee Bill

The Senate Finance Committee (SFC) bill deals with three wel-
fare programs: AFDC, the adult programs (aid to the aged, blind,
and disabled), and a refined and expanded work program called

*The trend is for social services to be separated from income-maintenance
and to stress hard services instead of counseling services. See J. Handler, “Con-
trolling Social Service Clients: British Lesson for American Developments”
(ms. Institute for Research on Poverty, 1972, forthcoming publication).



15

“Guaranteed Job Opportunities for Families.” ** On the issue of Fed-
eral-State interests in welfare administration, the bill moves in two
different directions. A strong Federal administrative interest is as-
serted in the administration of the work program. The administra-
tion of AFDC is not only to remain at the State level, but a vigor-
ous reassertion of State power over that program is set forth. The
administration of the adult programs is also to remain at the State
level—contrary to the position of H.R. 1—but there are to be fed-
erally imposed guaranteed minimum assistance levels, plus some uni-
form Federal eligibility definitions. On balance, as we shall see, the
SFC bill represents a retreat from the Family Assistance Act of 1970
and H.R. 1. The Family Assistance Act and H.R. 1 attempted to
start the process of eliminating the categorization of the poor and to
at least establish the possibility of Federal administration. The SFC
bill, on the contrary, reasserts the categories; it attempts to make a
very sharp distinction between needy families with an able-bodied
adult and those without such a person, and provides for the control
of deviant behavior at the State and local level.

The SFC bill, in much the manner of H.R. 1, splits the needy fam-
ily welfare population into two groups. Needy families headed by an
able-bodied male, or by a mother with no child under 6 years of age
(unless the mother is 1n school full time) are no longer eligible for
AFDC. They would be under the guaranteed job opportunity (GJO)
program.

Other needy families would be entitled to welfare because they
would not be considered “employable”—that is, at least one child is
under 6, or the mother is ill, incapacitated, aged, or lives too remote
from a place of employment, or is attending school full time, or the
family is headed by an incapacitated father and the mother is either
not at home or, if at home, caring for the father. The Senate Fi-
nance Committee estimates that of the 3 million families now on
ATFDC, 40 percent would be considered “employable” and thus would
fall under the gunaranteed job opportunity program.

Tor families eligible for the work program, there will be three
types of plans: (1% A guaranteed job provided by a newly created
Work Administration which would pay $1.50 per hour for 32 hours
a week for & maximum of $48 weekly; (2) for persons employed at
less than $2 an hour but at least $1.50 per hour, there would be a
wage supplement of three-quarters of the difference between the actual
wage and $2; and (3) a work bonus of 10 percent of wages up to a
maximum of $400, to be reduced as the husband’s and wife’s wages
rise above $4,000.

The committee believes that its work program establishes the fol-
lowing: (1) Wages (that is, income under the program) are for
working and do not vary with family size. There will be equal pay
for equal work, and thus no economic incentive to have more chil-
dren; (2) total income to the worker will increase as his rate of

5 At this writing, there is no “bill” as such—that is, a proposed statute. Rather,
the substantive provisions of what the proposed statute would contain are de-
seribed in the Senate Finance Committee Report, Social Security and Wel-
fare Reform: Summary of of the Principle Provisions of H.R. 1 as Deter-
mined by the Committee on Finance, 92d Congress, 24 session, June 13, 1972,
Washington : U.S. Government Printing Office.
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Pay increases, and conversely, the less a worker works, the less he
gets; (3) as the worker’s wage rate increases, the cost to the Gov-
-ernment decreases; (4) the value of work is increased as workers
participate in private employment; and (5) earnings from other em-
ployment do not decrease wages from working.

There are various disqualifications for the work program. For exam-
ple, a head of the household cannot participate if he or she is a full-
time student, or is receiving unemployment compensation, or is a
striker (unless not participating in the strike), or childless, or has left
employment “without good cause” or was fired for cause or “malicious
misconduct” during a 60-day period prior to application, or if the
family’s total income exceeds $5,600 annually.

The committee gave examples of the types of jobs that would be
eligible for subsidization (those would be jobs paying below the Fed-

-eral minimum wage). Some of the examples given were: Small retail
stores (sales clerk, cashier, cleanup), small service (waitress, busboy,
porter, counterman), domestic service, outside salesmen, public sector
(recreation aid, park service workers, sanitation aid, police aid, family
planning aid), agricultural labor. The committee, however, did not
specify what jobs the Work Administration would provide for those
who could not find jobs. It merely said that emphasis would be on “use-
ful work which can contribute to the betterment of the community.”
It anticipated that many community “improvement activities” could
now be undertaken with this “large body of participants.”

What happens if the mother of a needy family fails to participate
in the work program? She is still ineligibie for AFDC. Tf the children
are suffering neglect, then she can receive a payment for 1 month
provided she is also receiving counseling aimed at persuading her to
participate. If she is not persuaded to participate and is also not found
to be incapacitated (which involves a mandatory referral to vocational
rehabilitation), then the State can arrange for protective payments to
third-party payees.

Unlike H.R. 1, which provided for the payment of welfare benefits
to families who registered for work but were not yet placed, the Senate
Finance Committee makes no such provision. It states that the effective
date of the work program is to be January 1974. At that time, eligi-
bility for “employables” for welfare will cease, and if these people
cannot find jobs then they will receive a Government job. There is no
middle ground or transition period. It is difficult to imagine how all of
these millions of jobs will be created. If the jobs cannot be created in
time. will the “employables” receive welfare benefits and if so, from
the State welfare offices (as would probably be the case with those reg-
istering for work under H.R. 1) ? Most of the administrative details of
the SFC bill are not mentioned, and, at this writing, there is no
accompanying legislation.

In addition to inadequate work incentives, the authors of the SFC
bill helieved that court decisions and HEW regulations are also prin-
cipal contributors to the growth in AFDC rolls and costs. Thus, its
proposed reforms for AFDC are to reverse specific court rulings and
to reduce sharply HEW’s supervisory role. The Senate Finance Com-
mittee’s reading of recent history is that HEW, through a series of
regulations, has made it “easier to get on welfare and harder to get
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-off welfare,” and that the States have vigorously, but unsuccessfully,
opposed these regulations. Under the SFC bill, the committee promises
that there will be specific statutory language limiting HEW'’s author-
ity to issue regulations which, in the past, have “little basis in law and
which sometimes have run directly counter to legislative history.” We
will discuss shortly the specific restrictions on HEW.

Although State power is to be increased under the SFC bill, there
are some restrictions on AFDC. In general, eligibility is restricted. As
previously stated, AFDC is not available for needy families if there
“are no children under six, nor is aid available for expectant mothers
and their unborn children. Under present law, children can be placed
with relatives who may then qualify for AFDC. Despite the fact that
this device was used by the Supreme Court in upholding the practice
of maximum grants per family regardless of size employed by many
States,’® the SFC bill would allow States to prevent such placing of
children. Yet, the committee report is silent as to whether a State
can still use a maximum grant. On the other hand, the States are
prohibited from reducing benefit levels below $2,400 for a family
of four, or if benefits are already below that level, from reducing
them further. Another liberalizing provision is to require the adoption
of the Social Security definition of “incapacity,” which is a less rig-
orous definition than what is usually applied 1n most States.

The more detailed changes in the SFC bill will now be discussed in
terms of specific controversial problems of welfare which, in addi-
tion to the work test, are the means test, desertion, man-in-the-house,
the suitable home, and budgetary controls. For each of these areas
we will compare three approaches. We will set out the administrative
provisions which Prof. William Klein (UCLA Law School)
and this author proposed for the President’s Commission on Income
Maintenance Programs (the Heineman Commission).? These pro-
posals, which were drawn from many sources,'® represent the kind of
administration that could accompany a streamlined negative income
tax replacement for AFDC. We will compare this approach with the
administrative provisions of the Family Assistance Act and H.R. 1,
and the Long bill. The purpose of this comparison is to show how dis-
cretionary administrative provisions are used to control deviant be-
havior and how the increase in administrative discretion fits our
thesis about the distribution of Federal-State power in welfare
administration.

® Dandridge v. Williams, 397 U.8. 471 (1970).

17 9ae J. Handler and W. Klein, “A Model Statute Reflecting the Recommenda-
tions of the President’s Commission on Income Maintenance Programs;” in The
President’s Commission on Income Maintenance Programs; Technical Studies,
(Washington : U.S. Government Printing Office, nd.).

1 1n particular, see “Comment: A Model Negative Income Tax Statute,” 78
Yale Law Journal 269 (1968). Those familiar with the literature on welfare
reform will recognize that the ideas contained in the model statute are by no
means original to Professor Klein and myself, but have been set forth by many
people in different contexts. To mention only a few, one could consult the work
of Jacobus tenBrock, Charles Reich, Edward Sparer, Richard Cloward, Frances
Piven, George Wiley, and the National Welfare Rights Organization, as well as
many others who have been struggling for almost a decade now to improve the
lives of welfare recipients.



18

THE MEANS TEST

The administration of the intake process reflects the most funda-
mental conceptions about the particular welfare program.’® Do appli-
cants have entitlements to benefits or is entry dependent upon a
variety of conditions administered by officials with wide discretionary
powers? Are people encouraged to apply for benefits which are theirs
as a matter of right, or are secrecy about the program and stigma used
as rationing devices? Are applications promptly and routinely pro-
cessed, or are investigations and delays used to discourage seekers of
relief? One can contrast the administration of social security where
clients apply for earned pensions and officers calculate maximum al-
lowable benefits with the various horror stories of the administration
of AFDC and general assistance to capture the flavor of what is at
issue in the administration of intake. It is clear why this problem has
been one of the central points in efforts to reform welfare. Eminent
war-on-poverty lawyers, the National Welfare Rights Organization,
as well as many others, have sought to establish rights and entitle-
ments to welfare with the reform of the intake process as one of the
key mechanisms for accomplishing that goal.

Starting from this position, the model statute proposed for the
Heineman Commission lays the basis for its intake procedures by stat-
ing that the goal of an income supplement is not only to assure a
minimal income but also to provide that income in such a way as to
establish and protect the recipient’s personal dignity and legal Tights,
including the right of privacy. Recipients are to have clear rights to
their allowances. Officials will have no power to withhold or modify
allowances or impose conditions of their use. Needy families under
this program are not considered undeserving, somehow at fault for
their poverty. Indeed, quite the opposite is the case; rights and entitle-
ments are established so that the poor do not suffer for the lack of jobs
and opportunities.

The model statute sets forth the affidavit or self-declaration system
for application. Under this system, the applicant fills out an applica-
tion form and, in the absence of unusual circumstances, the welfare
office is to take the applicant’s word. The basic check on the reliability
of the applications is by post audit on a random basis. The welfare of-
fice is not required to consider an application as properly filed if the
information is so incomplete or unclear that eligibility and benefit
levels cannot be determined, or if there is cause to believe that the state-
ments made are untrue. On the other hand, the applicant is only re-
quired to furnish information which is reasonable and necessary and
which does not violate rights of privacy. This provision is important
because basic eligibility as well as the income and assets tests are very
simple and straightforward; questions dealing with moral behavior,
personal life, suitability of the home, and so forth, would be excluded.

Regardless of the simplicity of the forms, and even if investigations
prior to accepting applications are to be prohibited, welfare can still
be illegally rationed through administrative delays, refusals to act,
and the lack of remedies for discouraged and defeated applicants. Ac-
cordingly, the model statute provides for short, rigid time periods

* See J. tenBrock and R. Wilson, “Public Assistance and Social Tnsurance—A
Normative Evaluation,” U.C.L.A. Law Review 237 (1954).
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within which the welfare office must act, penalties on the office (payable
to the applicant) for failure to act, and full procedural due process. If
an application is properly filed, then payments have to be made either
on the regular semi-monthly payment date or within 10 days, which-
ever is later.

If an application is not properly filed (that is, for some reason con-
sidered incomplete, inaccurate, or untrue) , then notice has to be mailed
within 5 days explaining why the claim 1s not accepted. There are pro-
visions for the recovery of overpayments, but the welfare department
is enjoined to consider the nature and source of the error as well as
the circumstances of the recipient in seeking recovery. There are pro-
visions for full due process hearings within specified time periods. If
the welfare department fails to provide the hearings in time, then the
aggrieved person is either entitled to the claim or can start a court ac-
tion. In line with the Supreme Court case of Goldberg v. Kelly,®
hearings must be granted before the effective dates of denials, modifica-
tions, or withholding of grants. Finally, the model statute makes de-
tailed provisions concerning proper communication of welfare depart-
ment rules and regulations, including procedural remedies.

‘As the model statute makes clear, reform of the intake process can-
not be done piecemeal. An affidavit_or self-declaration system can be
rendered meaningless if complicated, or extraneous information is re-
quired, or investigations can still be made, or if delaying tactics can
be used, or if the applicants have inadequate procedural protections
or are ignorant of their rights.

For several years, when hopes for a substantive and procedural re-
form of welfare ran high, there was strong pressure to institute the
self-declaration system for the AFDC intake process. However, these
attempts were fought bitterly by the large State welfare bureaucracies;
they insisted that the only method of controlling fraud at entry was
through an investigatory intale procedure. The original Family As-
sistance Act was ambiguous on this issue, that is, whether there was to
be a self-declaration or an investigatory system.?* With H.R. 1, how-
ever, the matter has been resolved in favor of investigation. Although
the actual statutory language is silent (“the Secretary shall prescribe
such regulations * * *) 'the House Ways and Means Committee states
that it has agreements with HEW and the Department of Labor for
a greatly expanded and refined investigatory intake process. Social se-
curity numbers are to be used to cross-check claims and verify earn-
ings; there will be personal interviews by intake workers; there will be
self-reporting on changes in circumstances on a quarterly basis with
monetary penalties for failure to report or lateness in reporting; there
will be mandatory termination of eligibility with reapplication every
2 years; and, in addition, a quality control program of sampling cases.
Without belaboring the point, the most time-honored method of con-
trolling welfare administration—the investigatory determination of

2 307 U.S. 254 (1970). '

7 For example, President Nixon, in his 1969 welfare message said :

“Phe new system [the proposed Family Assistance Act] will lessen welfare
redtape and provide administrative cost savings. To cut out the costly investiga-
tions so0 bitterly resented as ‘welfare snooping,’ the Federal payment will be based
upon a certification of income, with spot checks sufficient to prevent:abuses. The
program will be administered on an automated basis . . . .” President's message
on welfare reform, White House press reléase, Aug. 11,1969, p. 8.~ ’
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eligibility—is not only to be retained, but strengthened. The rolls can
be restricted through delays, the use of stigma, the rigorous enforce-
ment of various tests, and periodic, automatic terminations requiring-
recipients to resubmit to the whole process again.

The SFC bill extends the power of the States to maintain the in--
vestigatory means test by recommending legislation that will sys--
tematically reverse various lines of judicial development that tended
to establish greater entitlements for welfare recipients. One line of
reasoning that was considered basic to the liberal position was that-
welfare was a property right and thus immune from certain kinds:
of legislatively imposed conditions. The Senate Finance Committee -
makes clear that welfare is to be considered a statutory right as dis-
tinguished from a property right. A statutory right, in theory, is a
right granted by law and fully capable of being amended by law. Even
though categorizing welfare as either a property right or a statutory
right was never a fruitful line of endeavor, what the Senate Finance.-
Committee is saying that is important is that welfare—for AFDC"
recipients—is a matter of legislative discretion, and that recipients:
are to accept welfare on the basis of legislative conditions or not at
all. As stated throughout this paper, this attitude reflects a funda-
mental position about the nature of poverty, and is quite the opposite-
of that reflected in the Heineman Commission report.

The Senate Finance Committee then proceeds not only to allow the
States to use the investigatorv method of determinine elimibility, but
prohibits, by law, the use of the self-declaration method. Furthermore,.
the States are empowered to verify eligibility statements by independ-
ent or collateral sources and HEW is specifically enjoined from inter-
fering with State verification procedures. As an incentive to the States
to strengthen their procedures, the Federal Government will share the
cost of fraud investigations. Finally, although a basic principle under
the Social Security Act is that applicants have a right to decisions.
about aid with reasonable promptness, the SFC bill construes this
frinciple as not interfering with the State’s verification procedures.

n other words, the States are to have a free hand in establishing and
administering the kind of intake process that they want.

DESERTION

The failure of fathers to support their children is perhaps the single-
cause of most of the anger and frustration in current welfare politics.
In reaction we make this failure a crime, and when that fails to work,.
we make it a Federal crime. The federalization of this crime would
start with HLR. 1. At the present time, H.R. 1 only provides that it
would be a Federal crime to cross State lines with intent to desert and
that the Federal Government could obtain defaults from other Federal
money due the defaulting parent. What is not specified in H.R. 1 is:
what information the mother would have to supply to the Federal law
enforcement authorities and what cooperative steps she would be re-
quired to undertake.

The SFC bill would considerably strengthen the machinery to obtain
support from absent fathers. As a condition of eligibility, mothers:
would assign their right to support payments to the Federal Govern-
ment (the Justice Department) and would be required to cooperate in _
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identifying and locating the father and in obtaining any money o1
property that may be due the family. If States.were found to have
effective programs for determining paternity and obtaining support,
then the Justice Department could delegate its collection rights. Other-
wise, the collection rights would be enforced by U.S. attorneys, in
both Federa! and State courts, and with the assistance of OEO law-
yers. States would also be assisted in their efforts to locate absent
fathers by making available the records of the Internal Revenue Serv-
ice and the Social Security Administration.

TIn addition, the States would have a strong financial incentive to in-
crease efforts to obtain support. Under present law, States have to
refund part of the money collected to the Federal Government (the
Federal share varies between 50 and 83 percent). Under the SFC
bill, the States would keep the entire amount of support collected. To
assist the States, they would have available to them Federal civil
remedies, including the garnishment powers of the Internal Revenue
Service. There would be Federal criminal penalties for failure to
support with penalties of 50 percent of the amount owed to the family,
or a fine of $1,000 or imprisonment for up to 1 year, or both.

The existence of State programs to collect from deserting fathers
raises very complicated issues which are not necessarily resolved by
the SFC bill technique of allowing Federal delegation to specially
qualified State programs. State laws—both civil and criminal—deal-
ing with abandonment are laws of general applicability ; they apply
whether or not the deserted family is on relief, or in spite of what relief
program they may be on. For example, the Wisconsin statute, which
follows the uniform act, states that:

Any person who, without just cause, deserts or willfully neglects or refuses to
provide for the support and maintenance of his wife or child under 18 years
(legitimate or born out of wedlock) in destitute or necessitous circumstances
shall be fined not more than $500, or imprisoned not more than 2 years, or 'bgth.”

Thus, unless issues of Federal preemption arise, there will develop
two parallel, cooperative, perhaps competing systems of obtaining sup-
port from deserting fathers. Then, assuming that State welfare pro-
grams survive in the form of State supplementation, there is the prob-
Jem of additional obligations imposed on State welfare recipients to
track down the absent father. In many States, for example, welfare
recipients are required to take a number of cooperative steps with the
local law-enforcement officials; these steps may include taking lie
detector tests and swearing out complaints. To what extent will these
additional requirements be used in those States which would have both
a Federal and a State program?

Federal-State conflicts in administering the absent father provisions
will be worked out. The point, though, is that whatever sorting out
does occur, this important, legally coercive instrument in welfare ad-
ministration not only will remain but may well become more powerful.

If one accepts the assumptions behind the current efforts to obtain
support from deserting fathers, then it would seem that the H.R. 1
and SFC bill approach is superior to some of the practices in the
States. Under the proposed Federal approach, other than requiring
some cooperative efforts from the mother, the burden would be placed

2 Wisconsin Statutes, 52.05.
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squarely on the absent parent; the claim would be assigned to the
Government, which would do the chasing and the collecting. The grant
to the family would not be affected. This would be preferable to prac-
tices where more burdens are placed on the mother to collect and the
family’s grant varies with the amounts received.

The H.R. 1-SFC approach, however, creates incentives to desert by
structuring the benefits so that a low-wage worker finds that his family
is better off if he deserts, and then he s subject to specially admin-
istered support obligations. As stated above, the duty to support is a
statutory obligation which applies to all persons. But it is only the
absent parent whose family is on welfare that is subject to special
treatment—IRS and social security tracking, Federal-State coopera-
tive arrangements, U.S. attorneys, and perhaps even OEQO lawyers.
The sole purpose of this endeavor is to reduce welfare costs, which
. means that the poor and near-poor continue to bear the burden of the
Government’s double failure to provide adequate economic oppor-
tunities and to design a welfare system that does not encourage family
splitting. As Jong as these conditions exist, then it would seem that no
special support provisions should be used ; the absent parent of a wel-
fare family should be subject to the same general laws as the rest of
society.

MAN IN THE HOUSE

With the means test and the absent father provisions, Federal and
State interests run parallel. With the man-in-the-house rule, there is
a clear conflict. Many States adopted either of two approaches. If a
man was deemed living with the family “as the husband,” the family
was no longer considered a fatherless family and thus was ineligible.
This was the man-in-the-house eligibility rule. Alternatively, the
man’s income and resources would be calculated in the family’s budget
for the purposes of determining the size of the welfare grant. This is
the man-in-the-house budget rule. The U.S. Supreme Court and HEW
declared both rules illegal under the Social Security Act.*® The effect
of the rulings was that the only thing that the Statés could do in these
situations was to include the man’s income and resources to the extent
that they were in fact made available to the family. And this is essen-
tially the position that H.R. 1 takes; States are not allowed to “deem?”
any income available to the family. This was also the position of the
model statute : adults living together, other than as husband and wife,
are not to be considered members of the same family either for pur-
poses of aggregating family income or calculating the family allov-
ance. The only exception is where there is a common child; then the
adults are treated as a family unit.

Needless to say, there will be enormous pressure to change this rule.
These living arrangements are anathema to the taxpaying public;
yet the present rule is administratively unenforceable. Flow can an
agency prove what, in fact, a family receives when money received—if
any—will be in_cash or in kind, and vary in frequency and amount ?
Presumption rules—in the form of “deeming” certain sums available—

-are the only method of enforcement. At a minimum, it would be
assumed that the man is paying the rental value of his quarters. But
other rules will have to be used. -

= King v. Smith, 392 U.S. 309 (1968) ; HEW regulations.
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This is one area in particular where the States will have a significant
interest in controlling administration, unless HL.R. 1 is amended or
HEW abandons its present view.

The SFC bill represents a complete reversal and a return to the
original State position on this issue. The U.S. Supreme Court decision
was one of statutory interpretation—what it thought Congress meant
by the statutory language—rather than a constitutional holding and,
therefore, Congress is free to reject the Court’s opinion. The Senate
Finance Committee authorizes the States to determine whether a man
is a “parent” for the purposes of determining eligibility on “the basis
of a total evaluation of his relationship with the child.” The commit-
tee lists 10 factors that the States must consider in evaluating this
total relationship. They include whether the individual makes fre-
quent visits to the child’s home, whether he and the child are seen fre-
quently together, whether he exercises “parental control” over the
child, arranges for the child’s care when the mother is ill or absent,
and so forth. Thus, if these provisions of the SF'C bill were to become
law, it would result in a return to the welfare investigations that were
bitterly contested 5 and 6 years ago.*

SUITABLE HOME

Closely related to the man-in-the-house and desertion rules are the
“guitable home” rules. Behind all of these rules is one of the most
controversial problems in welfare—deviant sexual behavior and illegit-
imacy. Under the suitable home rules, an AFDC mother must be “fit
and proper” which in practice usually turns on pregnancy. In some
States, to lose eligibility on this ground, a court must find the home
“neglected,” within the meaning of the juvenile law. Although this is
a fairly narrow legal definition if the matter is ultimately brought
to court, it must be remembered that court challenges by welfare re-
cipients are rare, and it is the administrative threat that is probably
the most important. For example, Winifred Bell, in her book Aid to
Dependent Children, described the Florida practice whereby the wel-
fare agency persuaded mothers to “voluntarily” withdraw from AFDC
on the grounds of failing to provide a “stable environment for the
child, by engaging in promiscuous conduct either in or outside the
home, or by having an 1llegitimate child after receiving an assistance
payment.” The agency accomplished this by offering the mothers the
following choices: voluntarily releasing the children for placement, or
leaving AFDC, or facing the threat of neglect charges. In 1965 Bell
pointed out that Florida was at that time by no means unique in en-
forcing the suitable home rule. Michigan, for example, was alleged to
have maintained for some time prior to that report a policy of keeping
illegitimate children off the AFDC rolls.

Neither H.R. 1 nor the model statute have “fit and proper” eli-
gibility rules. Thus, if H.R. 1 were enacted, there would be another
instance of clear conflict between the Federal law and the State
programs. In States where this issue is important, there will be re-
sistance to making the Federal rules uniform in the States, or if there
is to be uniformity, they will be more interested in administering

# QSee C. Reich, “Midnight Welfare Searches and the Social Security Act,” 72
Yale Law Journal 1347 (1963).

8§7—242—73—3
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both programs. To the extent that the suitable home rules cannot be
used, more pressure will be created to chase absent fathers and to
increase the contributions of the man-in-the-house.

The SFC bill, on the other hand, goes part way in meeting State
interests. The report states that its bill would require the States to
make efforts to see that welfare grants are made in the best interests
of the child, and that if the welfare agency has reason to believe
that such is not the case, counseling and guidance services must be
provided the family; and if these services fail to change behavior
sufficiently, then the welfare agency must resort to protective pay-
ments. In other words, the family will not be faced with the threat
of losing the children—as under present suitable home rules—but
with loss of control over the grant.

BUDGETARY CONTROLS AND IN-KIND WELFARE (SOCIAL SERVICES)

Although a number of States have instituted simplified “flat grant™
payment systems, in many States AFDC budgets are still calculated
on an individualized basis. There are detailed, specific allowances for
specified needs per family member. Detailed budgeting is designed
not only to control overall costs but also to check what is thought
to be wasteful or extravagant living. Thus, there are usually no al-
lowances for television sets, or, in many areas of the country, tele-
phones. This means, of course, that if a caseworker sees forbidden (not
budgeted for) items in the house, the recipient is forced to come up
with a satisfactory explanation or face possible fraud charges. The
low-level, subsistence budget is supplemented in a number of States
by special needs programs designed to meet emergencies—for re-
placement costs (e.g., furniture, appliances, etc.), special needs of
people (e.g., laundry service, special diets), or for rehabilitation
(e.g., training, education cxpenses). This type of financing—a subsist-
ence budget plus requested special needs—is designed to maximize
control over the budget even though one of the basic tenets of the
Social Security Act was to provide cash grants instead of in-kind
benefits to maximize client freedom. Some States—most notably New
York and Massachusetts—eliminated special needs grants, reportedly
because large numbers of clients were using them as routine income
supplements.

The H.R. 1 (as well as the model statute) method of calculating
family grants would climinate this kind of State discretion. Payment
levels, under the Federal approach, would be calculated on the basis
of family size rather than need. There would be no reason for the fami'y
to have to justify how it spends its money, except insofar as certain
expenditures might indicate unreported income or gifts. Some adjust-
ments, however, would have to be made for a special needs program.
Routinized money payments based on simple schedules may be a
necessity when one is contemplating a federalized administre tion, but
if hardship is to be avoided, there must be some method of handling
special problems. The Federal grant would be very low and families
in poverty simply do not have any margin of safety. The scheme in
ILR. 1 would be to allow the States to develop a special needs pro-
gram financed entirely out of State funds and run through State social
services. If this plan were carried out, it w~uld further camplicate the
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already complex H.R. 1 administrative system. There would be Federal
administration of the Federal family program. There could be State
administration of the State supplementation. Then, there would also
be State social services that would be administering a cash grant pro-
gram for emergencies and special needs. Needless to say, there would
be tremendous variety and unevenness in both the levels of cash bene-
fits actually received by the recipients and the conditions under which
they would receive them.

The special cash grant system illustrates one of the many problems
of integration between the income maintenance program and social
services. Most, of the attention in the debates about the future of wel-
fare policy has focused on income maintenance, with very little public
attention paid to social services. Without going into the details, which
are beyond the scope of this paper,” the direction for social services
seems to be pointing toward separating services from income mainte-
nance, dealing with a full range of family needs, but concentrating
on the delivery of “hard” services, as distinguished from “soft” (i.e.,
counseling) services. Hard services refer to such things as day care,
homemaker services, foster care, child protection, vocational rehabilita-
tion, job placement, referral with followup, advocacy, as well as emer-
gency assistance. Although cast in social service terms (i.e., rehabilita-
tion), the harder the services become, the more the social service pro-
gram will come to resemble in-kind welfare. The demands made on
the resources of the social services will vary with the character of the
income maintenance program. The lower the income maintenance
grant, the higher the demand will be for emergency assistance and
special needs. In fact, it could be quite likely, at least in some areas, for
families to receive special needs on such a recurring basis that social
services come to resemble a more or less permanent income supple-
ment. In other areas, the converse would hold; social services would
be very stringent about handing out extra cash. One could expect,
therefore, marked variation in the benefit levels despite Federal uni-
formity in its income maintenance program.

Another point of program intesration concerns the various job-
related services and how they will be distributed in relation to the
income maintenance work test. Would day care, homemaker services,
and vocational rehabilitation to be tied into the work test of H.R. 1,
or the SFC bill, or would they operate independently, or according
to State work tests? Uinder both the SFC bill and H.R. 1. disabled
alcoholics and drug addicts would have to submit to rehabilitation
programs; would these be run out of the State social services? The
most likelv answer is in the affirmative—that the Department of
Labor (FLR. 1) or the Federal Work Administration (the SFC bill)
would contract with HEW and the State social services for all of the
job-related services. This, in turn, would require a careful working out
of interagency goals. A rehabilitation services agency would not be
likely to devote its resources to restoring a patient’s capacity so that
he could take a menial job required by a work administration. The
different agencies would tend to screen out referrals which do not
further their particular goals. This is what happened with many State
employment services under the WIN program; they rejected as “un-

% These i§sues are the subject of my forthcoming monograph on the develop-
ment of social services in Great Britain and the United States. See note 11 supra.
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employable” many welfare referrals, preferring to work with those
people who had the better employment prospects.

H.R. 1 raises the problem of integration with social services in the
most acute form because not only would services be separated, but
many of the features of H.R. 1 (particularly the work test) would re-
quire the use of services. The model statute also contemplates a full
separation of services from income maintenance, but because there
are no coercive features under that plan, problems of integration would
be lessened. No one would have to take vocational rehabilitation serv-
ices to satisfy a work test requirement. On the other hand, integration
problems would still remain because social services would be distribut-
ing valuable in-kind benefits for dependent people. As stated before,
levels of income maintenance benefits would affect demands made on
these in-kind benefits.

The SFC bill would maintain the status quo; States would not be
required to separate services from AFDC, but rather would be al-
lowed to continue to use services to accomplish income maintenance
goals. This is like the present system, but with one crucial difference.
Under the present system, social services in AFDC have been virtually
nonexistent. They are practically entirely “soft” or talking services
and the program is so understaffed that social workers (actually un-
trained caseworkers) barely see clients more than three or four times
a year for a friendly chat. Most individualized AFDC social services
have been, by and large, nonthreatening, even mildly pleasant, but,
for the most part, irrelevant.?® Recently, through the authority to pur-
chase services on contracts, “real” services have been set up for AFDC
families. Under the new approach these “hard” services would be
emphasized. As soon as services will have something to distribute that
the clients need and want, they will become very salient for clients
and very powerful tools for the welfare agency. The single agency
will be able to manipulate not only the income-maintenance grant, but
also the various other in-kind benefits to be made available under the
“reform” of social services. The SFC bill approach solves problems
of program integration better than the other approaches, but the ques-
tion is integration for what purpose? We will return to this question
at the end of the paper.

THE WORK TEST

The model statute does not have a work test. Instead, it assumes that
if there is a sufficiently high demand for labor in the market, and the
tax rates of the income maintenance program provide incentives to
work, then the vast majority of welfare recipients would seek to
improve their economic position on their own. Work tests, on the
other hand, are seen as costly, fruitless, and punitive, especially when
so much lack of work is the fault of governmental policies rather
than recipient recalcitrance. '

The Heineman commission approach, however, is not the way of
welfare policy. From its earliest days, AFDC has had a work test. The
tests were highly discretionary; work could be required provided it
was not inimical to the best interests of the family, and the welfare
agency decided that question. Since 1967, the effect on the part of

® See J. Handler and E. J. Hollingsworth, supra note 1, ch. 5 and Podell, Yahr,
and Pomeroy, supra note 1.
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Congress has been to try to shift the responsibility for getting mothers
to work from the welfare agencies over to the Department of Labor.?’

Under the WIN program, HEW (through the State and county
departments of welfare) was required to refer welfare recipients to the
Department of Labor (the State employment service) to register for
work or training. Every member of an AFDC family aged 16 or over
not in school full time Had to be referred unless they were ill, incapaci-
tated, or aged, or lived too far away to participate, or whose presence
was needed in the home to take care of someone else.?® However, despite
these fairly narrow exceptions, HEW and some State welfare agencies
interpreted the statute in such a way that only relatively few AFDC
recipients (AFDC-U males and children over 16 not in school full
time) were required to be referred; all else would be voluntary refer-
rals.?® At the same time, the Department of Labor, through its guide-
lines for accepting referrals, in effect took the position that if AFDC
recipients did not want to accept work or training, they should be
excused from the work test. A welfare recipient would not violate the
work test if he or she had a “good cause” basis for refusing. Some of
the good causes listed by the Department of Labor were “the mother’s
child care plan has broken down and alternative child care cannot be
arranged”; “the job is not within the physical or mental capacity of
the person”; or “acceptance of the assignment would be detrimental
to the family life of the individual.” ?® Under these euidelines, State
employment service employees did not have to deal with reluctant
welfare recipients.®

The results of the WIN program were disappointing in terms of
what Congress expected. It felt that HEW was holding back in
referring recipients to the employment service. On the other hand,
there was considerable evidence from various parts of the country that
some employment services were “creaming”; that is, they were accept-
ing for work and training only those with the brightest prospects, and
rejecting less qualified referrals.

The Family Assistance Act and H.R. 1 represent an attempt to cut
down on welfare’s gatekeeping role for employment referrals. Never-
theless, some gatekeeping decisions would still remain with welfare.
For example, HEW regulations would spell out who is excused from
registering by reason of age, illness, and incapacity, who is needed
at home to take care of others, who is to be referred for vocational
rehabilitation, and how day care is to be allocated. HL.R. 1 is very
vague as to how the referral process would work between the oppor-
tunities for families and famly assistance programs, especially since
the latter would handle the welfare payments for the OFP families,
and since both programs might still be administered at the State level
in the short term.

# Qae J. Handler and E. J. Hollingsworth, supra, note 1, ch. 6.

% Mor an analysis of the WIN program, see L. Hausman, “The AFDC Amend-
ments of 1967 : Their Impact on the Capacity for Self-Support and the Employ-
ab'ility of AFDC Family Heads,” 19 Labor Law Journal 496 (1968).

® proposed HEW Reg. 220.35, 34 Fed. Reg. (January 28, 1969).

® Manpower Administration, U.8. Department of Labor, Work Incentive Pro-
gram Handbook (July 25, 1968).

i New WIN amendments effective July 1, 1972, attempt to further specify
categories for WIN referral and establish added incentives for referral, training,
and placement.
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As with the WIN experience, one still must reckon with the bureau-
cratic demands of the manpower agency, whether that agency be the
State employment service or a new federally created Work Adminis-
tration. This problem is not solved merely by making the referral from
welfare to the Labor Department mandatory because the question then
becomes one of what will happen at the manpower service. If the man-
power service does not want to work with a particular recipient, then
some way may be fonnd to find that person “unemployable” and to
return him to welfare. Under the WIN program, the ability of Labor to
reject was spelled ont in the WIN guidelines. Under H.R. 1, there
would be similar methods for finding particular recipients “incapaci-
tated,” especially if the work program were still run by the State
employment service. On the whole, that service has displayed no zeal
for spending a great deal of time and resources on the most marginal
part of the labor force.

If a Federal Work Administration is created under the SFC bill,
then how it will respond to the “referral back” problem will depend
on the goals of that agency. If the agency is to be expected to get peo-
ple into productive work—to reduce welfare costs by increasing earn-
ings from the private sector—then the agency might tend to expand
the use of “incapacitated for work” classifications to enable it to refer
1ts more difficult cases out of guaranteed job opportunities and onto the
State AFDC programs. By getting rid of its more costly clients, the
Work Administration would thereby improve its performance record
in getting its other clients into productive work. Another approach for
the Work Administration might be to define its mission as employing as
many people as it can regardless of cost; its achievement would be cast
in terms of a kind of workhouse philosophy—if the able-bodied poor
want welfare, then they will work for it. Under this approach, “inca-
pacitated” for work would be very narrowly construed.

It seems likely that the first, and not the second, alternative would
be adopted by the Work Administration. Aside from the fact that
there is a widespread aversion to “leafraking” jobs, the second ap-
proach will prove to be both costly and troublesome to the ne agency.
The public employment, jobs will cost $2,400 for a family of four as the
basic cash grant. Added to this would be the cost, of administering the
job program for the head of the household, plus the day care, plus
related social services. The Senate Finance Committee speaks only of
a job for the family in the guaranteed job opportunity program, but
the program would still be dealing with a family as well as the head
of the honschold ; and the family’s needs would have to be taken into
account. It is doubtful whether the Work Administration would
develop into a full-blown welfare agency handling all of the non-
employment needs of its families; rather, it would probably contract
for these services from the State welfare office. And when' this han-
pens, we once again would be approaching a situation fairly similar
to that envisaged under H.R. 1, or, for that matter, under the present
WIN program. The Work Administration (or the State employment
service, as its delegate) would handle the job and/or training, and the
State welfare agency would handle the welfare needs of the family.
Since the prime force behind the SFC bill (as well as FLLR. 1 and the
WIN program) is to reduce welfare costs by increasing work effort,
this pressure will be felt in the Work Administration, and it would
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respond by moving its most marginal families out of its program alto-
gether. These families would be its most costly, and it would prove to
Be easier as well as cheaper to classify them as “incapacitated” than
to move them from public sector jobs to private sector jobs.

Needless to say, the efforts of the Work Administration to refer back
welfare recipients to the State AFDC programs would not be taken
lightly on the part of the States. Under the SFC bill, the States would
be funded by block grants which would eventually be reduced to reflect
that proportion of the AFDC population shifted over to the Work
Administration. If they were then sent back, the States would have
to renegotiate the amount of the block grant since automatic adjust-
ments in the block grants would only be made for changes in the State
population. The Federal Government, then, would be faced with the
choice of either financing these families at a higher cost in the Work
A%migistration or increasing the amount of money to the States for
AFDC.

When the referral-back aspects of the SFC bill become clear, one
realizes how harsh this welfare reform proposal might prove to be. The
Work Administration (or the State employment service for that mat-
ter) would be structured to strive to get welfare recipients into the
private sector to reduce welfare costs. The most significant effort along
these lines, however, would likely be to expand the definition of in-
capacitated to return the most marginal population back to the State
AFDC programs. If the bill were enacted, the poor would face not
only a continuing bleak private employment market, but also a poten-
tially hostile public employment service. And the State AFDC pro-
grams to which they are sent would be almost entirely free of any
Federal supervision and have back practically all of their old powers
to regulate behavior. There would be & much more rigorous means test, -
expanded programs to chase absent fathers, man-in-the-house rules,
budgetary controls, and the use of social services to accomplish income
maintenance goals. Returning to the analysis at the beginning of the
paper, the SFC bill is clear in its conception of the nature of poverty.
Tt 1s dealing with the “undeserving poor,” and its program is designed
to control deviant behavior.

In traditional, classical welfare policy, welfare for deviants (those
who are able bodied but do not earn a living in the private sector) is to
be administered at the State and local level, is to be highly discretion-
ary, and is to have the traditional punitive, regulatory measures of
welfare.

The Demogrant

The demogrant is a completely different approach to income main-
tenance. The basic idea is that a cash benefit (the demogrant) is paid
to all residents (citizens or resident aliens) without regard to need.
There is no income or assets or any other kind of means test. There are
a number of different ways to structure the program. The benefit could
bo fixed at a uniform amount and payable to all persons, or it could
be paid to children only (this would be a children’s allowance), or the
amount of the grant could vary by a person’s age, or whether persons
are adults or parents or children, or even whether they are the first
or second child in the family as compared to subsequent children. Re-
cardless of the variations, however, the basic feature of the “true”
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demogrant system is that persons are selected for benefits on the basis
of demographic characteristics only; once selected, administration is
completely routinized: that is, payments in fixed amounts are made
withont any other conditions or qualifications.

Cash benefits to all persons regardless of income become immensely
costly. and for this reason, demogrant proposals are usually accom-
panied by proposals to reform the income tax to raise the necessary
revenue.®* It is also proposed that several welfare programs (for ex-
ample, AFDC, unemployment compensation, food stamps, and so
forth) could be eliminated as redundant; these eliminations would
reduce the total gross costs of the demogrant.

As stated above. it is nsually assumed that the administration of the
demogrant would be highly routinized. The eligible person would re-
ceive his or her check by mail and at the customary time, file the in-
come tax return. Furthermore. since the tax reform accompanying
the demogrant system is Federal, it is also assumed that the adminis-
tration of the demogrant would be Federal. Of course, neither of these
administrative features are inherent to a demogrant system. There is
no compelling reason why the States could not be in charge of the dis-
tribution of the benefits and the Federal Government in charge of the
revenne intake. And the routinization of the distribution of the grants
depends on_how condition-free eligibility remains. For example, if
benefit levels are equal for the first two members of the family, then
the single person feels slighted because it is usually assumed that two
beople can live more cheaply together than separately. On the other
hand. if economies of scale are taken into account, and the benefit level
for the second member of the family is less than the first, then there
are incentives for the family to split in order to increase their income.
However, if the demogrant system takes this latter approach, then the
welfare “man-in-the-house” family-splitting problems will have to be
dealt with. Incentives for family splitting (the placement of children
with relatives) will also arise if grant levels are reduced by size of
family—that is, if the third, fourth, fifth, and additional children re-
ceive less than the first and second child. F amily-splitting problems
could be lessened administratively, however, through an adequate
system for uniquely identifying each entitled person.

Another possible condition has to do with work or voluntary povertv.
Under a true demogrant system, the issne of voluntary poverty is
handled by keeping both the benefit level and the positive tax rate
sufficiently low to avoid creating disincentives to work. Once these
features of the system are set, then the issue of voluntary poverty. as
far as individual recipients are concerned. becomes irrelevant. Rut
voluntary poverty has been considered relevant in 400 years of wel-
fare policy. There is no reason why a work test could not be attached
to a demogrant system for certain categories of recipients. Then we
would be getting a “mixed” welfare system—a true demogrant system
for the “deserving” poor (however defined) and a work-tested (means-
tested ? other tests?) system for the “undeserving” poor. The point is
obvious: a demogrant system can be a radically different income main-
tenance program ¢f it is kept condition-free. Conversely, it can be

* See, for example, E. Rolph, “A Credit Income Tax” in Poverty Policy
(Marmor, ed., Aldine-Atherton Ine., Chicago, 111., 1971).
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converted to a system very closely resembling the present welfare sys-
tem (with a new glossary of labels) depending on how many of the
traditional conditions of welfare are made applicable.

The true demogrant system contemplates the elimination or reduc-
tion of many other cash and in-kind programs which are in some sense
duplicative—for example, food stamps and commodities, Federal un-
employment compensation, and the Tederal portion of public assist-
ance. Other income-maintenance programs would probably remain.
Why would they remain? Judgments are made that certain social
needs are of such special importance that special financing provisions
are required to insure that these needs are met. For example, under the
universal demogrant plan, a judgment might be made that no special
provision is needed for the food for a poor family. If they cannot be
relied upon to provide for their own food out of the grant (and what-
ever other source of income they might have), then they go hungry.
But, this laissez-faire policy cannot be carried to the ultimate. For in-
stance, school feeding programs might be continued so that the educa-
tional process is not disrupted by improvident parents who fail to feed
their children properly.

The school lunch program is illustrative of a major problem of any
universal, routinized system of income maintenance—that of providing
special treatment for special cases. We have already discussed this
issue concerning the relationship of social services and in-kind bene-
fits to income maintenance, in the previous section. The same issue
applies, of course, to a demogrant plan. Society will determine from
time to time that certain social needs still will not be adequately met
and that special provision will have to be made. We may expect that
demands for these special programs will vary with the basic level of
support. Given our past traditions in welfare politics, we may expect
the retention and creation of special programs on the basis of human-
itarianism for certain classes of unfortunates or common sense or Spe-
cial political deals for sufficiently powerful special interest groups.
And all of the special programs will raise program integration prob-
lems, some more serious than others.

According to the analysis of this paper, State interests in controlling
the administration of the demogrant system should vary with the
amount of administrative discretion left in the system. If the system
is routinized and condition free, then, under traditional welfare policy,
the administration would be federalized and regulating deviant be-
havior (that is, controlling voluntary poverty) would not be at issue.
To the extent that the political issue of giving money to so-called
deviants still remained at least a residual problem, the States would
have less of an interest in maintaining responsibility for administer-
ing the benefits to these people because they would lack the power to
regulate behavior, that is, to respond to political pressure to do some-
thing about welfare. Conversely, if the demogrant system contained
many of the discretionary welfare conditions, then giving demogrants
to certain categories of poor would still be a political issue and the
States would want to retain the administrative authority to respond
to the political issues.

A similar type of analysis would apply to the surviving State wel-
fare programs. A demogrant system may choose to leave the State
programs alone (except to prohibit State rules which undermine the
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demogrant system itself). The States would then have great leverage
in dealing with their own welfare problems. Conversely, to the extent
that a demogrant system imposed uniform Federal rules on the sur-
viving State welfare programs, it would seem that the States would be
less interested in maintaining control over their welfare programs.
They would be saddled with the responsibility for dealing with the
welfare problem but lack the administrative authority to respond. In
this situation, they would be more likely to press for a complete Fed-
eral takeover, including of course, the financing.

TaE TreExD oF WELFARE REFORM

Reviewing, then, the major welfare reform proposals during the last
3 years, one sees a continuing tendency to categorize the poor, a
strengthening of the more regulative conditions of welfare under the
SFC bill, and a continuing State role in welfare administration. In
fact, if one looks at the welfare legislation enacted over the last two
decades—when AFDC first started on its crisis course—the SFC bill
is consistent with the steady direction of welfare policy and the origi-
nal Family Assistance Act of 1970 was aberrant. One can start
with the Jenner amendment of 1951, which allowed the States to open
the welfare rolls to prosecutors to track down defaulting fathers,® to
the Notice to Law Enforcement provisions, to the various worlk tests,
to see the consistent pattern—authorizing States to institute regu-
latory controls to check alleged welfare abuse and rising welfare
costs. Even the 1956 and 1962 social service amendments fit this mold :
dependency (i.e., welfare costs) would be reduced by the States apply-
ing reformation programs.3t

Both the growth of welfare conditions and the decentralization of
administration support our thesis that providing relief to this par-
ticular class of the poor (husbandless families) is considered a prob-
lem of controlling deviant behavior which requires discretionary au-
thority. and that hoth the Federal and Stafte governments have a
strong interest in having that discretion exercised at the State (and
local) level. The Family Assistance Act of 1970, in many respects,
sought to change this pattern. That proposal attempted to break
down the categories by lumping the husbandless families with the
poor (and often working) intact families, by eliminating a great many
of the conditions of relief, and by pointing toward a Federal admin-
istration. But had popular attitudes toward AFDC shifted to sup-
port such a dramatic change in treatment? The proponents of the
Family Assistance Act thought that by breaking the categorical bar-
rier, the AFDC poor would partake of the supposed political ac-
ceptability of the working poor. For reasons which I have spelled out
elsewhere, this gambit failed.®* The next time the Family Assistance
Act went through the House Ways and Means Committee, many of
the conditions of welfare were reasserted. And whatever ambiguity
H.R. 1 may have contained on this score—that is, how the deviant poor
were to be treated—was cleared up by the Senate Finance Commit-

*For a history of the Jenner amendment, see G. Steiner, supra, note 2, pp. 90-99,
“f Steiner, op. cit., pp. 38—43.
® J. Handler. Reforming the Poor, pp. 151-52.
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tee. Those who seek relief must work, and those who cannot work are
to receive their relief under plenary State administrative control.

The answer to the question, then, of how we can establish Fed-
eral administrative control over welfare involves the problem of po-
litical will rather than technical problems of integration. The con-
ceptual and technical difficulties in providing for a Federal system of
welfare can be resolved.

The major proposals that we have discussed set forth a series
of alternative arrangements. The Heineman Commission Report, with
the accompanying model statute, spelled out a routinized, federal-
ly administered negative income tax approach to welfare. Not all
of the problems of program integration would be solved. In addition
to the surviving State welfare programs, there are probably hundreds
of other welfare programs in the various layers of government that
touch and concern the multitudes of people on relief. And indeed, one
could expect the continued proliferation of various kinds of welfare
programs along the edges of the basic income maintenance system.
But relatively speaking, these problems would be minor in compari-
son to the incredibly complex administrative arrangements that we
now have.

The original Family Assistance Act of 1970 set out a relatively
condition-free negative income tax approach, provided an oppor-
tunity for Federal administration, and would have imposed more uni-
formity on State welfare programs. As passed by the House of Rep-
resentatives, this measure would have proved costly to some States
(their welfare rolls would have expanded under the more liberal
Federal rules) and they would have lacked a good deal of admin-
istrative discretion to cope with their welfare problems. If this legis-
lation had been enacted in that form, there would have been incen-
tives for the States to press for a complete Federal takeover. Lack-
ing the power to deal with the welfare mess, why have the respon-
sibilities ?

FLR. 1 destroyed this incentive in two significant respects. It rein-
troduced more discretionary welfare conditions in the basic program,
and it removed Federal restraints on the surviving State programs.
Thus, the States not only would have strong incentives to retain their
programs, but also to attempt to assert control over the Federal portion
as well, The SFC bill carried the FL.LR. 1 approach a step farther by
removing more restraints on State programs and reasserting full State
power over welfare administration.

I we include the demogrant proposal, the country then has a num-
ber of clear choices as to how administrative power over welfare
should be distributed. What alternative the country will choose and
ought to choose depends upon what one believes to be the society’s
attitudes toward the poverty problem. The evidence seems most per-
snasive that the poverty problem is still viewed in terms of regulating
deviant behavior. The rhetoric of welfare reform speaks this way,
even including the political statements acompanying the original
Family Assistance Act. Then, while Congress remains stalemated
over welfare reform, activities on the State level to increase control
are growing. New York City, for example, has adopted more stringent
work tests (including working by general assistance recipients for
the basic welfare grant) and more bureaucratic controls to ferret out
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welfare fraud, and it has been suggested by local authorities that due
Process in welfare hearings should be curtailed to save welfare costs.
These events indicate that the traditional way of administering relief
through a discretionary, conditioned program at the State and local
level is likely to continue.

The argument is made, however, that even though the country still
views the welfare poor as “undeserving,” the welfare mess has become
so burdensome politically and financially to the States, that they are
unable to exercise meaningful control over deviant behavior and would
be willing to turn over full administrative authority to the Federal
Government. Various Governors and organizations have gone on public
record as favoring a full Federal takeover. The extent to which these
views accurately reflect the true position of the various States cannot
be determined here. Governors and even top welfare officials may not
be speaking for legislatures, welfare bureaucracies, and local govern-
ment when real choices have to be made. Furthermore, expressions for
a Federal takeover were made prior to the SFC bill, and may have
reflected, at least in part, State frustrations in controlling the welfare
problem in view of Federal regulations. The SFC bill offers the States
more administrative power (including increasing the Federal share of
the cost of this administration ), and this may alter their future willing-
ness to let go of welfare.

Besides, even if the States still feel inclined to get rid of welfare, does
the Federal Government really want to assume administration? The
problem of what to do with dependent children in deviant households
has plagued government for over 400 vears. Why should the Federal
Government take on this insoluble problem ? The actions of the Senate
Finance Committee indicate that they feel the Federal Government
should not. The Federal Government will handle the Work Adminis-
tration; and if “properly handled” (that is, by skimming off the most
employable and throwing all of the rejects back on the State welfare
programs), that program can show a success. And the States will
continue to be saddled with the true welfare problem—as distinguished
from the unemployment problem—Dby the classic legislative technique
of delegation.

Although advocates of the poor may not like the committee’s ap-
proach, the question remains of whether or not Federal administration
of welfare is desirable. If poor families achieved “deserving” status
and the program would be relatively condition-free, then these ad-
vocates would favor strong Federal administration. The principal
argument in favor of Federal administration is more efficient bureau-
cratic controls so that the program is administered according to the
law—that is, routinely, uniformly, and fairly. These administrative
objectives are always problematic with State administration under
present techniques of monitoring and control. HEW was rarely able
to enforce compliance with Federal rules even when it attempted to
press for legality. But, if the poor are still considered “undeserving”
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and the welfare system is to be regulatory, then do we want bureau-
cratic efficiency ¢ The Federal bureaucracy is nice and humane to most
social security recipients and veterans, but has an unenviable record
when dealing with what it considers to be deviants—for example, polit-
ical radicals, certain categories of immigrants, and minority groups.
A Federal welfare administration might well resemble the Immigra-
tion Service more than the Social Security Administration.

If one agrees that the welfare poor are still considered “undeserv-
ing,” then the poor might very well be better off under the decentral-
ized, inefficient State administrations. For most welfare recipients,
the harsh regulatory rules will be irrelevant because the administration
will lack the resources to enforce the rules. At the present time, despite
the legislation and multivolume Department of Welfare manuals,
AFDC is a nonregulatory program. The shortage of caseworkers, as
well as their indifference to the job (turnover is very high), insures
the most minimal enforcement of rules for most welfare recipients.
This is not a desirable situation since the rules are enforced from time
to time, often for unworthy reasons, but it may be a more preferable sit-
uation for most Tecipients than an efficient bureaucracy carrying out
harsh rules. Until tﬁe day for generous treatment of the poor is at
hand, I believe the strategic retreat would be to keep welfare adminis-
tration complex, working at cross-purposes, and starved for staff.



WELFARE LAW: NARROWING THE GAP BETWEEN
CONGRESSIONAL POLICY AND LOCAL PRACTICE

By Perer E. Srrrin*
INTRODUCTION

This paper is a case study concerned with the difficulties encountered
by the Federal Government in properly controlling and enforcing its
grant-in-aid programs. To illustrate the general problem, this paper
focuses upon the administration of the welfare system and the failure
of State and local governments to adhere to the requirements of Fed-
eral welfare law.?

One common explanation for this failure regards the nature of bu-
reaucracy and the decentralized and complex society we live in as the
source of the problem. With an ever-growing set of rules and regula-
tions and conflicting policies, there is little doubt that the complexity
of the system contributes to the failure to implement congressional
policy at the local level.?

However, there are other explanations. The reluctance of the TJ.S.
Department of Health, Education and Welfare (HEW) to take ag-
gressive action and the lack of court cases for many years led the
States to believe that little effective action would be taken to enforce
Federal requirements.s Until 4 or 5 years ago, there were no significant
court cases and hardly any organized recipient activity.* Although
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' Other commentaries have pointed out that failure to conform to Federal law
and thereby to the will of Congress is not limited to the welfare system. See,
e.g.. Tomlinson and Mashaw, “Report in Support of Recommendations on En-
forcement of Federal Standards in Federal Grant-in-Aid Programs,” prepared
for Committee on Compliance and Enforcement Proceedings, Administrative
Conference of the United States, Washington, D.C., hereinafter referred to as
the “Administrative Conference Report”. Oct. 22, 1971. See also Ronfeld and
Clifford, “Judicial Enforcement of Housing and Urban Development Acts,” 21
Hastings Law Journal 317 (1970).

?Sen. Clifford P. Case, after receiving HEW’s Handbook of Public Assistance
Administration, stated at Senate Appropriations Committee hearings on Au-
gust 4. 1970 : “I was appalled to receive a package of regulations weighing almost
six pounds, as thick as the Washington, D.C., telephone directory. Leaving the
human element aside, this handbook is the best possible evidence that the present
welfare program is a bureaucratic nightmare.” State welfare regulations are still
more extensive than the Federal regulations.

® See Iglehart, “Welfare Report/HEW pushes regulation compliance, hut State
resists, problems multiply,” 3 National Journal 401, p. 403, (Feb. 20, 1971).
(Hereinafter referred to as “National Journal Welfare Report”’).

. * See, Book Review, Freedman, 72 Columbia Law Review 207 (1972).
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HEW has begun to take steps to achieve compliance in a handful of
States,’ its record is far from satisfactory.® Similarly, although there
has been a great amount of welfare litigation, a gap between the re-
quirements mandated by Congress and HEW and the actual adminis-
tration of the welfare system at the local level continues to exist.!

While there undoubtedly are other explanations for the divergence
between Federal policy and State action, including fiscal constraints®
the fact remains that the will of Congress has not been fully imple-
mented at the State and local level. Of equal importance is the fact
that welfare recipients have been deprived of many of their entitle-
ments as a result of the failure of local administrators to conform to
the requirements of existing law. Thus, whether the existing system of
public assistance is continued or a new system such as H.R. 1, negative
income tax, or a work-relief program is enacted, the problem of con-
formity to the requirements established by Congress 1n all likelihood
will continue.

Therefore, this paper will make a number of suggestions which may
aid in remedying the conformity problem, which 1s endemic in any
decentralized income maintenance system. To provide the context in
which these suggestions may be evaluated, it will be necessary to pro-
vide a detailed description of the problem, focusing upon a number of
illustrative cases derived from California, the State with the largest
recipient population.®

5 See, National Welfare Rights Organization v. Richardson, Civ. No. 295469
(D.D.C., filed Oct. 15, 1969) (dismissed Dec. 18, 1970) which most observers agree
spurred the receut series of HEW conformity hearings. Seven hearings were
called hetween November 4, 1969, and October 10, 1970, involving Nevada, Con-
necticut, Arizona, California, Indiana, Nebraska, and Missouri. Prior to that
period, hearings were rarely, if ever, held. See, Altmeyer, The Formative Years
of Social Security, University of Wisconsin (1968), p. 75 et seq.

S The quarterly HEW Compliance Report for October 1, 1971, lists “questions
raised on State compliance with Federal requirements” for approximately three-
fourths of the States. For example, in North Carolina, one “question” declares:
«rhe State Department of Social Services has not submitted plan material to
meet this (fair hearing) requirement. State policy does not provide for continua-
tion of assistance pending a final fair hearing decision by the commissioner or
for group hearings, if requested by recipients.” In Ohio, “standards of prompt-
ness for disposition of (fair) hearings are not met.” In Wisconsin a “question”
declares: “Legislative reduction of income and resource levels for medically
needy below money payment levels put (sic) State plan in conflict with Federal
regulations. Legislative change required.” And in New Jersey the “State plan has
the effect of imposing a limit or cut-off on amount of earned income to be ex-
empted to (sic) purposes of determining eligibility and amount of payment in
AFDC.” Questions of noncompliance cover a wide range of issues. Those given as
examples here were selected because they resemble California lawsuits described
infra or because they are especially graphic in their descriptive terms.

7 Qee National Journal Welfare Report, supra.

8 Gee (Hlbert Dulaney’s statement on the administration of the Fulton County
Department of Family and Children Services before a June 1972, hearing of the
Subcommittee on Fiscal Policy of the Joint Economic Committee (Problems in
Administration of Public Welfare Programs, part 3, pp. 1041-1052). Dulaney
cites the difficulty of efficient implementation at the county level of a multitude
of regulation changes promulgated by a “matrix” of Federal and State agencies,
including HEW, DOL, HUD, and USDA. Dulaney also discusses the problems
posed by the rapidly expanding workload, the rigid State personnel merit sys-
tem, and of course, recent court decisions.

 In June 1972, California had 2,017,542 recipients of money payments through
OAA, AB, ATD, and AFDC. New York had 1,565,714 recipients in those programs.
«public Assistance Statistics, June 1972.” HEW Publication No. (SRS) 73-
03100, NCSS Report A-2, issued Oct. 3, 1972. See tables 4, 5, 6, and 7.
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I. A Review oF THE CALIFORNTA ExpPerENCE
A. Some Preliminary Observations

Over the last several years there have been numerous court cases,
administrative hearings, and recipient campaigns challenging rules
and practices of the California Department of Social Welfare. Many
of these actions involved honest differences between the parties as to
the meaning, intent, and scope of Federal and State welfare require-
ments. Given the complexity of the system and the great number of
rules and regulations, such disagreement has been inevitable.

However, this review of the California experience will not deal with
those cases. Rather, the focus of this paper will be on several of those
cases where the State and local welfare departments deviated from
clearly defined Federal and State legislative welfare requirements.
Here we will deal with situations where courts found there was little
real controversy as to the meaning of the statutes in question.*

The cases chosen for examination here represent especially egregious
violations, but they are by no means the only cases which could have
been selected to demonstrate the theme.

B. Hlustrative Cases

The following examples will be discussed in detail :

1. Cases affecting the level of welfare payments

(@) Congress required that AFDC maximum grants be raised ef-
fective July 1, 1969, to reflect increases in the cost of living, but Cali-
fornia did not comply for almost 2 years.

(&) Congress provided incentives for welfare reci ients to work, but
California violated both Federal and State law in genying recipients
their proper work incentives.

2. Cases involving the procedural rights of welfare recipients
(@) Federal law required California to provide recipients with

notice and hearing before their benefits were terminated or reduced,
but California failed to meet those requirements. Its failure and the
resulting administrative chaos cost the taxpayers of California mil-
lions of dollars.

(b) Federal law required an administrative fair hearing decision to
be rendered within 60 days of the request, but California took 6
months or more to render its decisions.

1. Oases affecting the level of welfare payments—To appreciate the
significance of these cases, it is essential to describe briefly the setting

* Of course, a simpler system and an elimination of levels of bureauncracy
would aid in reducing the amount of controversy. See below. Even then the
nature of this society is such that there will be some litigation and controversy.

™ There have also been important constitutional challenges to welfare statutes,
regulations, and practices. See e.g., Burns v. Montgomery, 394 U.S. 848, 89 S. Ct.
1623 (1969), where the Supreme Court invalidated California’s welfare dura-
tional residency requirement on the grounds that it violated the constitutionally
protected right to travel and the 14th amendment’s guarantee of equal protection
of the laws; see also Wheeler v. Montgomery, 397 U.S. 280, 90 8. Ct. 1026 (1969),
where the Supreme Court held that the due process clause of the 14th amendment
requires that welfare recipients be afforded an evidentiary hearing prior to
termination of their benefits.



39

in which the cases arose.2 During the period in question, 1968 through
1971, the California Department of Social Welfare under California
law was required through the 58 county welfare departments it super-
vises to make payments to needy children under the AFDC program.*®
The department was charged with determining each recipient’s mini-
mum need.” In making that determination, the department computed
for each county a “Cost Schedule for Family Budget Units.” This
cost schedule set forth amounts representing the allowances for the
following items: Housing, food, clothing, personal needs, recreation,
transportation, household operations, education and incidentals, utili-
ties, and intermittent needs.** In practice, the amounts contained in
the cost schedules did not reflect the actual average minimum cost of
many items in the standard, and, in a number of instances, the amounts
were grossly inadequate.*®

Once a family’s needs were determined by the use of a cost schedule
(and any special nonrecurring needs were added), the county welfare
department calculated the amount of nonexempt income the family
had available. If the family’s minimum need exceeded its available
income, the family met the “need” requirement for AFDC eligibility.
In that case, a family was to be paid the amount of its minimum need
(or that amount of 1ts minimum need not met by available income)
unless that amount exceeded the ceiling on aid payments established by
section 11450 of the Welfare and Institutions Code. This statute
arbitrarily placed a limit on the amount of money the State would
pay an AFDC family regardless of the amount of the family’s State-
determined minimum need, This ceiling is commonly referred to as a
“maximum grant.”*’

13 The method of welfare payments here described was altered by the Cali-
fornia Welfare Reform Act of 1971, Cal. Stats. 1971, ch. 578. At that time a
system of flat grants, by which all items of need were consolidated into a state-
wide average need, was established. A system of maximum granfs still remains,
bhowever. See n. 17, infra. : .

8 (g]. Welf. & Inst. Code §§ 11450, 11452, and 11454.

¥ Cgl, Welf. & Inst. Code § 11452,

5 California Department of Social Welfare, “Manual of Policies and Pro-
cedures,” § 44-221.1-21 and, generally, all of division 44 of the manual. '

18 Tood allowances on the average were substantially below the levels set by
Welf. & Inst. Code §11452. Each recipient’s monthly transportation allowance
(set in 1950) was $1 (less than the cost of three round-trip bus fares in San
Francisco). As to the inadequacy of the housing allowances, see Tvy v. Mont-
gomery, San Francisco County Superior Ct.,, No. 592705. (Judgment entered
Sept. 11, 1969.)

7 The maximum grants payable under the then-existing statute, Cal. Welf. &
Inst. Code § 11450(a), were as follows:

Children living with one parent or other relative

Number of children: Amount
1 _ $148
2 - e 172
I S —— _— — 221
4 . _ e e e 263
B e mm—mmm———— e m e 300

Under the Welfare Reform Act of 1971, the maximum grant system was
retained. The maximum grants were raised to $190 for a two-person family and
$280 for a family of four with corresponding increases for all other families.
However, the act provides that outside income is to be deducted from the maxi-
mum grant ceiling rather than from the higher need level in determining the
AFDC aid payment, thereby resulting in aid reductions for families who have
outside income.

87-242—73—4
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Approximately one-half of the recipients of AFDC in California,
by virtue of the maximum grant limitation, subsisted on incomes that
were below their State-determined minimum needs.®* This fact, cou-
pled with the realization that the State standards of need were set far
below the amounts actually necessary for a minimum basic standard of
adequate care,’® placed the necessity for a raise in welfare grants be-
yond debate.

The best known of the efforts to secure AFDC grant increases
in California was the protracted effort to compel the State to comply
with the mandate of Congress to increase AFDC maximum grants
effective July 1, 1969, under 42 U.S.C. § 602(a) (23) (commonly re-
ferred to as 402(a) (23)).2 Congress passed the compromise amend-
ment to the Social Security Act on January 2, 1968. The statute re-
quired that the States, by July 1, 1969, increase their need standards
and their maximum grants to reflect the changes in the cost of living
since those maximums and need standards were last established.

The history of the effort to force California to comply with the clear
requirements of Federal law illustrates much that is wrong with the
existing mechanisms (administrative, legislative, judicial, and orga-
nizational) that are available to secure compliance. The effort to secure
increased grants eventually was successful. However, implementation
of the statute was not achieved until almost 2 years after the date Con-
gress had set for compliance, and then it was achieved only after
efforts of the Federal courts, the California courts, HEW, and orga-
nizations of welfare recipients coalesced to effect compliance. Iiven
those observers viewing the situation with perspectives different from
those of welfare recipients must acknowledge that something is amiss
when a Federal statute is disregarded for almost 2 years.

The correct interpretation of the statute has been the subject of ex-
tensive litigation in other States and the subject of several U.S. Su-
preme Court decisions, but its application in California was never in
doubt.” Indeed, the fact that the obligation under the Federal statute

¥ Kaiser v. Montgomery. 319 F. Supp. 329 (D.C. N.D. Cal. 1969), vac. and rcm.
on other grounds, 397 U.8. 595, 90 8. Ct. 1349 (1970).

® See Poverty Amid Plenty: The Report of the President’s Commission on
Income Maintenance Programs. November 1969, p. 14 et seq.

® The statute which required the grant increases reads as follows:

“A State plan * * * must * * * provide that by July 1, 1969, the amounts
used by the State to determine the needs of individuals will have been adjusted
to reflect fully changes in living costs since such amounts were established, and
any maximums that the State imposes on the amount of aid paid to families
will have been proportionately adjusted.” § 402 (a) (23), Social Security Act of
1935. as amended, 81 Stat. 898, 42 U.S.C. §602(a) (23) (1964 ed., Supp. IV).

2 The controversy surrounding 402(a) (23) involved HEW’s interpretation of
the statute. Under 45 C.F.R. §233.20(a) (2) (ii), HEW allowed a State which
had maximum grants to avoid the fiscal consequences of a grant increase by
increasing its standard of need and then converting its payment system to one
of percentage reduction. By this “ratable reduction,” all recipients are paid the
same percentage of their need amounts, and the arbitrary features of dollar
maxima are eliminated. Numerous States took advantage of this opportunity to
convert to the percentage reduction system, choosing to avoid greater fiscal out-
lays in exchange for the political liability of presenting clearly for the first time
the gap between the State-determined family need and the actual payment to
the family. For a full discussion of this issue, see Rosado v. Wyman, 397 U.S. 397,
90 S.Ct. 1207 (1970) and Jefferson v. Hackney, 406 U.S. 535, 92 S.Ct. 1724
32 L.Ed. 2d 285 (1972). As indicated previously, California never adopted a valid
percentage reduction system, and it still maintains a system of dollar maxima.
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was clearly known and understood by California welfare administra-
tors was admitted by a former high official of the Department:

It was clear to me prior to July 1, 1969, and at all times thereafter, that section
402(a) (23) required that both the standard of assistance and the maximum
grants be raised to reflect changes in cost of living by July 1, 1969. It was clear
to me that if California continued to maintain a system of dollar maximums,
those maximums had to be raised.

Not only were the requirements of [402(a) (23)] clearly known to me, but I
know of my own personal knowledge that they were known to * * * who was
the Director of the State Department of Social Welfare from 1967 to December 1,
1969. 1 also know of my own personal knowledge that those requirements were
also known to * * *, the present Director of the State Department of Social
Welfare. All key staff in the Department were also aware of the requirements
of Federal law as outlined above and understood California’s obligations under
the Federal law. They were made aware of the requirements of Federal law
through HEW regulations, letters, memorandums, and periodic meetings with
HEW officials as well as their own staff at executive meetings. Meetings with
representatives of the HEW regional office were usually held monthly and all
major issues were brought to the Director’s personal attention, including Califor-
nia’s obligations under § 402(a) (23) of the Social Security Act.”

As noted above, the statute passed by Congress gave the States 18
months to meet the requirements imposed by the Congress. Thus, the
States were given ample time either to modify their payment systems
pursuant to the HEW regulations or to adopt appropriate enabling
legislation or regulations to secure compliance. By the late spring of
1969 it became apparent that California was not going to adhere to the
July 1, 1969, federally mandated date for increase of welfare grants.
The July 1 date came and went, but there still was no compliance by
California and no action by HEW to enforce the Federal require-
ments.*

On August 6, 1969, a lawsuit was commenced in Federal district
court on behalf of all California AFDC recipients to require the State
to conform to the requirements of 402(a)(23).>* Efforts both orga-
nizational and political were made to force either HEW or the State
into action. California strenuously resisted the lawsuit and was suc-
cossful in delaying any rapid judicial relief. HEW, although aware
of nonconformity, did not take any action against California.

In the fall and spring of 1969-70 HEW began to write letters of
inquiry to Californja but still took no positive action. Because the
requirements of section 402 (a) (23) were not being met in a large num-
ber of States, the National Welfare Rights Organization (NWRO)
filed suit against HEW to force the Federal agency to take steps to
secure compliance.?® In apparent response to the suit by NWRO, HEW
finally began the long and cumbersome process of exercising the only

22 A fdavit of Marion Chopson, former Chief of Income Maintenance Division
of California Department of Social Welfare, in support of plaintiffs’ motion
for partial summary judgment and preliminary injunction, September 4, 1970.°
Pryant v. Carleson, sub nom. Bryant v. Martin, No. 51909-AJZ, N.D. Cal. (C.T.
414 [251415{141).

# Gee Rabin, “Implementation of the Cost of Living Adjustment for AFDC
Recipients: A Case Study in Welfare Administration,” 118 University of Penn-
sylvania Law Review 1143.

* Bryant v. Montgomery, No. 51909-AJZ (N.D. Cal, filed Aug. 6, 1969) (here-
inafter referred to as Bryant). .

% National Welfare Rights Organizetion V. Richardson, Civ. No. 2954-69
(D.D.C,, filed Oct. 15, 1969) (dismissed Dec. 18, 1970).
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sanction available to it under existing legislation.2s On J uly 8, 1970,
California was notified that a hearing would be held on several issues
of nonconformity with the Social Security Act, the most important of
which was the noncompliance with section 402(a) (23).%

On August 25, 1970, the hearing was held in San Francisco, some
13 months after Congress had required compliance. California
attempted to convince the Federal court to defer any action on the
recipients’ claims until HEW had an opportunity to act.?® This tactic
failed because the Federal court recognized that the HEW sanction,
termination of Federal funds, was extremely limited and that the issues
raised at the HEW hearing were much narrower than those raised in
the Federal court lawsuit.

HEW presented its case at the hearing before a Federal hearing
examiner. Its presentation of the issue relating to 402(a) (23) took
approximately 5 minutes. Apparently HEW believed that the law vio-
lation was so obvious that extensive documentation was not needed.*
The burden was placed upon the intervening AFDC recipients to
establish for the hearing examiner and the public the gravity of Cali-
fornia’s law violation.®> After hearing extensive testimony, the hear-
ing was closed. The recommended decision by the hearing examiner
was due some time in October 1970, but the final decision would not. be
issued until the following year.s!

® The HEW conformity hearing provisions for AFDC are set forth in 42 U.8.C.
sec. 604(a) (1964), as amended (Supp. V, 1969). If the Secretary of HEW finds
the State out of conformity, he “shall notify such State agency that further
bayments will not be made to the State (or in his discretion, that payments will
be limited to categories under or parts of the State plan not affected by such
failure) until the Secretary is satisfied that * * * there is no longer any such
failure to comply. Until he is so satisfied, he shall make no further payments to
such State (or shall limit payments to categories under or parts of the State
plan not affected by such failure).”

In only one instance since 1935 have funds actually been withheld from a State.
In Ohio in 1938 a threatened fund cutoff actually did take effect. It lasted
1 month and cost Ohio $1.3 million. The circumstances of the State violation
were so gross that Federal administrators were left little choice but to termi-
nate Federal funds. See Altmeyer, The Formative Years of Social Security, (Uni-
versity of Wisconsin 1968), p. 75 et seq.

# “Conformity of Public Assistance Plan of the State of California with the
Social Security Act: Notice of Hearing,” 35 Fed. Reg. 11150 (July 10, 1970).

2 Bryant, Motion to Stay Federal Court Proceedings, filed Aug. 27, 1970.

* See “Recommended Findings and Proposed Decision,” in re California con-
formity hearing, Oct. 6, 1970, p.4:

“Counsel for the Federal administrator introduced only documentary proof at
the hearing on the issue of adjustment of the ‘maximums.’ No witnesses were used
and no attempt was made to examine either State welfare practices or State
standards of need.”

®Tbid., p. 5: .

“Testimony and oral statements from intervening parties [i.e., California Wel-
fare Rights Organization] demonstrated that public assistance payments by
California had not kept pace with rising costs of living. Malnutrition among
children was identified as one of the major problems created by these inflationary
trends. The problem has grown increasingly acute during the past 3 years. Objec-
tions were raised [by the State] that this testimony broadened the issues beyond
the scope of the notice. Technically, such evidence may have been superfluous;
but it lent an aura of credibility to the brief documentary presentation by the
Government.”

# “Decision of the Administrator,” in re California conformity hearing, Jan. 8,
1971.
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Shortly after the close of the August HEW hearing, the recipients’
claims were heard in Federal district court. On September 11, 1970, an
order issued from the Federal district court which required an imme-
diate increase in the maximum grants to conform to Federal law and
which provided California with 60 days to meet Federal requirements
through any system consistent with Federal law.3?

Evidence was submitted in the Federal court suit to demonstrate the
clear law violation by California. Included in the evidence was the
affidavit of the former high-ranking California Department of Social
Welfare official discussed supra and also an official memorandum of
the California department which documented its clear understanding
of its obligation under 402 (a) (23).

Based upon this evidence the Federal district court made the follow-
ing observation:

In the instant case there is “no genuine issue as to any material fact” on the
issue whether the State of California has failed to increase its standard of
need as of July 1, 1969, or adjust in dollar “maximums” which were established
in 1957, or to adopt a system of “ratable reduction” based upon such need.

The failure of the State to comply with Federal law, having persisted for more
than 1 year, can no longer be ignored. Regardless of the “practical and political
consequences” involved in State adherence to the provisions of section 402(a) (23)
the State cannot continue to frustrate the will of Congress without incurring
the risk of an injunction against the payment of Tederal moneys to the State®

Following the September 16, 1970, district court order, the HEW
hearing examiner issued his proposed decision finding California to
be in violation of section 402(a)(23) and further finding, as did the
Federal judge, that as a result of the violation there was widespread
malnutrition and suffering on the part of AFDC children.*®

Despite the findings of the Federal district court and the HEW hear-
ing examiner, California continued its policy of failing to increase
grants. Instead, on November 24, 1970, California submitted to the
Tederal district court a proposal to increase the maximums on paper
but to reduce the actual payments to a level of 69 percent of the State-
determined need standard.?® Although the recipients pointed out that
the attempt to reduce grants to the 69-percent level was in clear viola-
tion of State law, the California Department of Social Welfare Direc-
tor persisted in submitting his proposals. The State also appealed the

decision of the Federal district court which ordered immediate grant

increases, and in early December 1970, the Ninth Circuit Court of
Appeals issued a stay of the Federal district court’s order.

Following the proposed reduction in welfare grants to the 69-percent
level, the recipients were forced again to seek relief in the courts. An
action was commenced in State superior court in _Sacramento which
led to an injunction against any reduction in AFDC grants to the

2 pryant, partial summary judgment, filed Sept. 11, 1970.

% )Memorandum from Arlo Dehnert, Chief of the AFDC Bureau, State Depart-
ment of Social Welfare, to several key Department staff people, entitled “Ivyy and
Bryant cases: AFDC Bureau Assignment and Work Plan Summary,” Dec. 17,
1969. The memo states: “This approach will not fully satisfy Bryant
(that is, it will not meet SSA sec. 402(a) (23) since we must also make pro-
portionate adjustment in MPB [maximum grant]).” Memorandum, p. 2.

“Bryant, memorandum opinion, filed Sept. 186, 1970.

¥ See n. 30, supra.

» Qee Bryant v. Carleson, 444 F. 2d 353 at 356 (9th Cir., 1971). and California
Welfare Rights Organization v. Carleson, 4 Cal. 3d at 450, 93 California Reporter
58 p. 761 (1971).
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69-percent level.3” Simultaneous to the issuance of the injunction in
Sacramento, a conflicting court order was issued in Los Angeles en-
joining any increases in the maximum grants.®® The question of Cali-
fornia’s authority to increase the maximum grants and its authority
to adopt a percentage grant reduction to 69 percent of the need stand-
ard rapidly reached the California Supreme Court.

While the case was pending before the California Supreme Court,
HEW issued its decision finding California in violation of 402 (a)(23)
and ordering a termination of Federal funds to California effective
April 1, 1971.% The decision was issued on J. anuary 8, 1971. Within
hours after the issuance of the decision there were a series of com-
munications between Governor Reagan, Vice President Agnew, and
HEW Secretary Richardson, all of which flowed from an earlier meet-
ing between Governor Reagan and President Nixon in San Clemente
on welfare policies. The next day HEW withdrew its decision to
terminate Federal funds.®

On March 25, 1971, the California Supreme Court ruled on the
claims of the welfare recipients. In a unanimous decision the supreme
court sustained the position of the recipients and found that the Cali-
fornia Department of Social Welfare did have the authority to in-
crease the maximum grants to conform to Federal law, but had no
authority to adopt a 69-percent ratable reduction system. In its deci-
sion the court recognized the clear and continued violation of Federal
law by the State of California.#

During the time the California Supreme Court was considering the
case, the aggrieved recipients continued to press HEW to reissue its
nonconformity decision. Finally the recipients sued to force HEW to
act.*? One week later, after the California Supreme Court removed an
doubt about California’s ability to comply with 402(a) (23), HEW

 California Welfare Rights Organization v. Martin, Sacramento Superior
Court, No. 207231, filed Nov. 19, 1970.

935 Levine v. Martin, Los Angeles Superior Court, No. NWC-21865, filed Dec. 21,
1970.

¥ See n. 31, supra.

* See “$700 Million Welfare Aid Is Restored,” San Francisco Chronicle, Jan. 9,
1971. The article states:

“The Governor told reporters * * * that when he learned of HEW’s threat
he telephoned Vice President Spiro Agnew late Thursday and told him there had
been a misunderstanding. ‘He called me back and told me that (HEW) Secre-
tary Elliot Richardson would be calling me * * %’

“Reagan said he told Richardson it was misunderstanding and the Secre-
tary ‘called off the press ¢onference (announcing the cut) and ordered them not
to take the action.’”

“ California Welfare Rights Organization v. Carleson, 4 Cal. 3d 445, 93 Cali-
fornia Reporter 758, 482 P. 2d 670 (1971). Shortly after the court’s decision, the
following article appeared (San Francisco Chronicle, Apr. 2, 1971.) :

“Reagan in No Hurry on Child Aid

“Gov. Ronald Reagan made clear yesterday that his administration is in no
hurry to have the State conform either with Federal regulations or a recent
court decision on the Aid to Families With Dependent Children program. ‘“There
is no great and immediate problem on this,’ the Governor told reporters at his
news conference.

“Asked about ‘deadline’ of today, supposedly set by the TU.S. Department of
Health, Education, and Welfare, Reagan said only that ‘they just wanted * * *
the knowledge that we are proceeding.’ ” (Ellipsis in original.)

““We are talking to each other,” he said.”

@ California Welfare Rights Organization v. Reagan, No. C-7T1676-ACTV (N.D.
Cal,, filed Apr. 8, 1971).
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reissued its decision and order to terminate Federal funds. Faced with
the imminent termination of Federal funds, the California Depart-
ment of Social Welfare raised the grants effective June 1, 1971, 23
months after Congress had mandated the increases and almost a year
after TEW had notified California that a conformity hearing would
be held.*

The most significant commentary on California’s long-term failure
to comply with 402(a) (23) was provided by the Federal court in
April 1971:

Between July 1, 1969, and today, the State of California has been told indirectly
by the United States Supreme Court in Rosado, and directly by this court, the
California Supreme Court, the Superior Court of Sacramento County and the De-
partment of Health, Education, and Welfare that it is not in compliance with
Federal law. It has been ordered by several of these tribunals to comply forth-
with with Federal law. Yet, in what can only be described as a flagrant disre-
gard of the authority of these bodies, indeed of the authority of the U.S. Congress
whose statutes are involved, the State has refused to take any meaningful cor-
rective action, while at the same time it continues to accept Federal moneys. The
court has at all times acted on the assumption that the State was proceeding in
good faith, but this assumption becomes increasingly strained as weeks become
months and months become years without a single welfare recipient receiving
grants calculated in accordance with Federal law.*

Another example of California’s failure to comply with Federal
law involved an important 1967 work incentive amendment to the
Social Security Act.*s In Nesbitt v. M ontgomery,* the California De-

partment of Social Welfare was found to be acting in direct violation
of the congressional statute and on implementing HEW regulations
which exempted a portion of an AFDC recipient’s earnings from con-
sideration as income.*” As a result, some 28,000 families in California

were illegally deprived of an average of $28 per month in welfare pay-

© 1t should be noted parenthetically that had HEW’s decision to terminate
funds which it had issued on January 8, 1971, remained in effect, grants would
have been raised in California no later than April 1, 1971, and in all probability
on March 1, 1971, This vacillation by HEW contributed in no small part to the
further delay in the benefits to which recipients were legally entitled.

“ Bryant, Memorandum, Opinion and Order, filed Apr. 19, 1971.

581 Stat. 881 (1968), 42 United States Code §$602(a) (8) (A) (ii). The Senate
Finance Committee commented on this statute :

“A key element in any program for work and training for assistance recipients
is an incentive for people to take employment. If all the earnings of a needy per-
son are deducted from his assistance payment, he has no gain for his effort. * * *
There is little doubt, in the opinion of the committee, that the number of recipients
who seek and obtain employment will be greatly increased if, in conjunction with
the work incentive program, there may be added to title IV some specific earnings
incentives for adults to work.” Senate Report (Finance Committee) No. 44,
Nov. 14, 1967, To Accompany H.R. 12080. 1967 U.S. Code Congressional and Ad-
ministrative News, at 2994.

© gacramento Superior Court No. 193675 (Memorandum Decision entered
Oct. 1, 1969). CCH Poverty Law Reporter § 10,645, p. 11,513 (hereinafter referred
to as Nesbitt).

“The HEW regulations were issued on Jan. 29, 1969, in the Federal Register.
effective on publication. 34 Fed. Reg. 1394 at 1396. They were later recodified at
45 C.F.R. 233.20(a) (7) : see also, 45 C.F.R. 233.20(a) (11) (ii). The Secretary
of HEW summarized the Federal regulations’ requirement as follows:

“The method for disregard of earned income has been modified. In arriving at
the amount of earned income to be applied against the assistance budget the
amount to be disregarded is to be deducted from gross income rather than from
net income. Next, the amount allowed for work expenges is to be deducted. The
remaining amount is then applied against the assistance budget (§233.20(a)
(7)).” 33 Fed. Reg. p. 1394 (Jan. 29, 1969).
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ments for at least 14 months.*® An invalid State regulation required
that the Federal earnings exemption be applied against a recipient’s net
rather than gross earnings. Not only were recipients deprived of bene-
fits to which they were legally entitled under Federal law, but one of
the major goals of the Federal work incentive amendment—encour-
aging recipients to work—was compromised by the Department’s in-
valid rule.*

During the litigation, California conceded that its regulation was
in conflict with the HEW regulation,® but it argued that no judicial
redress was available to the recipient plaintiffs. The court held to the
contrary and enjoined the further application of the invalid regula-
tion. Its decision was not appealed by the State.

On November 17, 1969, the court entered j udgment, in the Nesbitt
case enjoining forthwith the further application of the State welfare
regulation and declaring that the gross rather than net income method
of computing earnings exemptions should have been applied since at
least January 29, 1969 (the effective date of the Federal regulation).
Although the California Department of Social Welfare issued an
emergency regulation shortly after the court decision, the new regula-
tion was not, by its terms, to replace the invalid regulation for some
months.*

Contempt proceedings were instituted, arid after a hearing the court
issued an order directing immediate repeal of the newly adopted regu-
lations.”* Of significance in terms of the State pattern of law violation
was the finding made by the court after the contempt hearing:

[T]he former respondent * * * ag Director of Social Welfare, and the former
respondent * * * as Acting Director of Social Welfare, together with their
counsel, engaged in a course of conduct designed to impede the enforcement of
this Court’s judgment of November 17, 1969. The Court finds further, that
since * * * has left the jurisdiction and since * * * no longer acts as director,
it is not expedient or necessary to proceed against them for their personal der-
elictions in regard to the judgment of November 17, 1969. The Court finds fur-
ther that the present respondent * * * as Director of Social Welfare, is continu-
ing the conduct of his two predecessors in violation of the judgment.™

2. Cases involving the procedural rights of welfare recipients.—As
with the cases affecting grant levels, the cases dealing with the proce-

* Nesbitt, Memorandum of Decision and Order for J udgment, at 16. In fact, the
California Department of Social Welfare did not authorize retroactive payments
until March 1970, 5 months after the court decision. Cf. SDSW Circular Letter No.
2432, March 25, 1970, amplifying the Department’s telegram to county welfare
directors of March 17, 1970.

“Welf. & Inst. Code § 11205, provides in relevant part:

“It is the intent of the legislature that the employment and self-maintenance
of parents of needy children be encouraged to the maximum extent and that this
chapter shall be administered in such a way that needy children and their parents
will be encouraged and inspired to assist in their own maintenance. The (Cali-
fornia) department (of social welfare) shall take all steps necessary to imple-
ment this section.”

® Nesbitt, Memorandum of Decision and Order for Judgment, at 5.

* See State Department of Social Welfare Mannal Letter No. 19, December 19,
1969, which amended regulations to comply with Nesbitt’s prospective relief. Not
only were the emergency regulations not to become operative until February 1,
1970, but they were conceded to be in violation of the court’s judgment of No-
vember 17, 1969, in other areas.

% Peremptory Writ of Mandate filed and entered Jan., 13, 1970.

¥ Minute Order dated Jan. 13, 1970,
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dural rights of recipients under Federal law must briefly be set in con-
text. Pursuant to the Social Security Act, all recipients are entitled to
request and have an administrative fair hearing on questions regard-
ing their eligibility, their level of grant, or the timeliness of aid pro-
vided.®* It has been in this area of fair hearings that California has
failed to meet minimum requirements set down by HEW.

In Goldberg v. Kelly, 397 U.S. 254, 90 8. Ct. 1011 (1970) and
Wheeler v. Montgomery. 397 U.S. 280, 90 S. Ct. 1026 (1970), the
United States Supreme Court found that due process required that
a welfare recipient be afforded an opportunity for an evidentiary
hearing prior to the termination of welfare benefits.®* The Supreme
Court also required adequate and detailed notice prior to termination
or suspension of benefits for every welfare recipient.’® Pursuant to
these court decisions, HEW issued specific regulations requiring de-
tailed advance notice of termination or reduction at least 15 days
prior to the agency action and an opportunity for aid to be continued
pending a fair hearing decision.™

Despite the fact that California was a party to the Wheeler case
and was clearly on notice of the requirements of Federal law, it took
several months before California adopted regulations complying with
the Federal requirements.’® Although the adoption of the regulations
brought California into paper conformity, the California Department
of Social Welfare continued to violate the Federal regulations in
practice.’®

‘After the California Welfare Reform Act of 1971 was enacted,®®
the State Welfare Director directed all of the counties to provide re-
cipients with a cursory notice which seriously departed from the re-
quirements of Federal law.®* As a result of the Director’s action,
thousands of recipients were improperly terminated from aid. The
failure of the Director to adhere to Federal requirements not only
resulted in severe injury to recipients but also cancelled the first month

# 42 U.S.C. § 302(a) (4)—(0AS) : 42 US.C. §602(a) (4)—(AFDC) ; 42 U.8.C.
§1202(a) (4)—(AB) ; 42 U.8.C. §1352(a) (4)—(ATD).

% Qee (oldbers v. Kelly, 397 T.8. 254 at 264 90 §. Ct. 1011 at 1018 (1970)
(hereinafter referred to as Goldberg), and Wheeler v. Montgomery, 397 U.S.
280 at 282, 90 S. Ct. 1026 at 1027 (1970) (hereinafter referred to as Wheeler).
The court recognized that the termination of aid to a welfare family may deny
the essentials of life to that family and that therefore welfare must be admin-
istered in a manner to guard against administrative error which might unjustly
deprive the family of the basic essentials of life. Furthermore, the court noted
that a family with a great need to concentrate upon finding the means for daily
subsistence would not be able adequately to seek redress from the welfare
bureaucracy.

% Qo Goldberg, 397 U.S. 254 at 267, 90 S. Ct. 1011, 1020 (1970).

5 45 C.F.R 205.10(a) (5), published in 36 Fed. Reg. 3034 (Feb. 13, 1971).

% The Federal regulations became effective on Apr. 14, 1971. California adopted
its regulations on Sept. 3, 1971. See California Department of Social Welfare.
“Afanvual of Policies and Procedures.” sec. 22-000 et seq.

® HEW failed to act against California’s delay in implementing the Federal
regulations. Moreover, it appears to be HEW'’s position that it will not look
beyond paper or plan conformity : that is, it will not examine the practices to
see if they conform to the regulations adopted by the State. (See National
Journal Welfare Report. pp. 405 and 407.)

© mhe Welfare Report Act of 1971, Cal. Stats. 1971, ch. 578, was placed into
effect on Oct. 1, 1971 as an emergency measure.

8 Qee note 57, supra.
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and a half of projected savings from California’s Welfare Reform
Act.®?

The Joint Senate-Assembly Subcommittee, recognizing the serious-
ness of this law violation and its impact on recipients and taxpayers
alike, spent considerable time detailing the history and extent of this
violation of Federal welfare requirements. The Subcommittee’s sum-
mary ° of the events surrounding this law violation warrants exten-
sive quotation here:

The Welfare Reform Act of 1971 was signed by the Governor on August 13,
1971, Its major provisions were to be operative on October 1, 1971,

As a means of implementing the act, the State Department of Social Welfare
sent a telegram to each county welfare director, dated Septembler 2, 1971. The
telegram suggested that the following very generalized notice be sent to welfare
recipients :

NOTICE OF POSSIBLE CHANGE OR DISCONTINUANCE OF YOUR GRANT

Under provisions of the Welfare Reform Act of 1971, your grant begin-
ning October 1, 1971, may be changed, or you may no longer be eligible for
a welfare grant. One or more of the following changes in the law may affect
you.

The notice then proceeded to list, in general terms, a number of major elements
of the Welfare Reform Act,

This “suggested notice” would appear, on its face, to be in clear violation of
the requirement that recipients be notified with specificity as to the reasons for
a reduction or termination in welfare benefits.

The legal staff of the State department of social welfare must have been
aware of this critical defect in its suggested notice to recipients: On Septem-
ber 3—only 1 day after the telegram including the suggested notice was sent to
each county welfare director—the State department of social welfare filed regu-
lations with the secretary of state which dealt in detail with the kind of notice
which must be sent to welfare recipients before a reduction or termination in
henefits could he properly instituted. Those regulations, prepared over many
months before being filed with the secretary of state, clearly indicate that the
recipient must be notified, with particularity, as to exactly how and why a change
in law or regulations will affect him.*

Thus. the suggested notice included in the SDSW telegram of September 2
was not only suspect on its face, it failed to conform with the regulations which
the department itself filed the very newt day with the secretary of state.

According to sworn testimony before the Senate-Assembly Subcommittee on
Welfare Reform, this critical inconsistency was raised with the State depart-
ment of social welfare at a meeting in Sacramento on September 24. Mr. y
complaint and appeals coordinator for the Contra Costa County Social Serv-
ices Department, testified that at a meeting of the 24th, he expressed his
view that the suggested notice failed to meet the requirements of particularity

* California Senate-Assembly Subcommittee on Implementation of Welfare
Reform : Report to the Tegislature, Mar. 17, 1972, p. 26:

“To date, 49 of California’s 5S counties have program and administrative
costs in excess of $2.6 million as the result of this specific illegal action on the
part of the State Department of Social Welfare, And this $2.6 million figure
does not include the full costs incurred in Los Angeles, San Francisco and Ala-
meda Counties. Nor does it include the multi-million dollar costs which will
result from a new court order directed against the State welfare department’s
permitting the continued use of illegal notices by some county welfare depart-
ments. The responsibility for the inadequate and illegal notice which has
proved so damaging to welfare recipients and so costly to State and local tax-
pavers must squarely rest with the State welfare administration and specifi-
cally with the Office of the Director of Social Welfare.”

“ California Senate-Assemblv Subcommiftee on Tmplementation of Welfare
Reform : Report to the Legislature, Mar. 17, 1672, pp. 26-34.

® Ree California Denartment of Sncial Welfare “Manual of Policies and Pro-
cedures.” sec. 22-022. (Footnote added by author.)
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as set forth in the Department’s regulations of September 3. Mr. , who
was then SDSW’s chief referee in charge of fair hearings, and who wrote
major portions of the regulations filed with Secretary of state on September
3, agreed with Mr. that the suggested notice in the September 2 SDSW
telegram was contrary to the Department’s own regulations. Mr. has
since been relieved of his duties as chief referee.

Both Mr. and Mr. testified that they confronted Mr. y
Deputy Director in charge of Legal Affairs, with their concern regarding the
adequacy and legality of the suggested notice. According to the testimony,
{the Deputy Director] insisted that the notice suggested in the September 2
telegram would meet the requirements of the law.

[The Deputy Director’s] legal opinion was in error. On October 29, 1971, the
three-judge Federal panel ruled unanimously that SDSW’s suggested notice to
recipients—used virtually verbatim by Contra Costa County and most of Cali-
fornia’s 58 counties—was, indeed, defective and in violation of the law.®

“Kach of the foregoing defects * * * [in the] notice is a serious departure
from the requirements of due process. None of the deficiencies can be justified
by any showing of countervailing governmental interests. The need to effect
changes in the grants of a large number of recipients is no justification for
the failure to supply meaningful and accurate information to the individual
directly affected. Contra Costa did not afford the notice required by due process
before a termination, reduction or suspension could be effected, and it did not
afford a notice which was in «ull and strict’ compliance with the regula-
tions as enjoined by the temporary restraining order previously entered. ‘Con-
sequently, Contra Costa was under an obligation to issue supplementary war-
rants not later than October 8; this it failed to do, because of the influence exer-
cised by defendant [Director] and- those acting under his direction in the State
department of social welfare.”

The “influence” exercised by [the Director of the California Department of
Social Welfare] came in the form of a threat to “claim cut” counties which
sought to comply with the prevailing court order concerning notification of recip-
jents. In other words, SDSW might refuse to reimburse those counties for the
State share of the costs of abiding by the court order.

Because of the defective and illegal notice to recipients, California’s 58 counties
have been under court order to reinstate any reductions or terminations in bene-
fits under the Welfare Reform Act where there has not been proper notice to the
recipient. The resultant cost to the taxpayers has been heavy. Of the State’s 58
counties, 49 reporting to date have indicated that court-ordered supplemental
grants—reinstating reductions or terminations which were void because of the
illegal notice—have cost a total of $2.1 million. Administrative costs associated
with remedying the defective notice have totaled $465,651.70.

# # * * * * *

Indeed, on February 24, 1972, in response to SDSW lawlessness, the three-
judge Federal court issued a second order which is certain to cost California taz-
payers at least $10 million more in unnecessary welfare costs.”

On a motion to hold Director — in contempt, the Federal court found
that Director —___ failed to obey the previous court order of October 29, 1971,
and that he permitted Los Angeles and San Francisco Counties—comprising
nearly 50 percent of the State’s total welfare population—to continue to employ
defective notification procedures.

"his means that over the last 5 months any potential welfare savings in those
counties has been lost. All persons whose grants were reduced or terminated as
a result of the Welfare Reform Act will be restored to their previous position,
gince cuts can only be pursuant to proper notice.

When the final results are in, the total cost of failing to provide legal notice
to welfare recipients may run as high as $25 million.

& Wheeler v. Montgomery and Palladino v. Carleson (consolidated cases), No.
48303 (N.D. Cal.) (hereinafter referred to as Whecler 1I). Memorandum opin-
ion and order granting preliminary injunction, filed Oct. 29. 1971, pp. 8-9. (Foot-
note added.)

e {Wheeler IT, Memorandum opinion and order granting preliminary injune-
tien. filed Oct. 29. 1971, pp. 9. (Footnote added.)

& Wheeler 11, Order, filed Feb. 24, 1971, (Footnote added, emphasis in original.)
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The Federal court was unequivocal in placing the responsibility for any such
costs directly with the State department of social welfare, and specifically with
its director * * *;

“In spite of defendant [Director’s] remonstrances that he does not have the
power effectively to coerce compliance with his directions and orders, the records
in this case are replete with proof that he does. Moreover, there is not the faint-
est suggestion in those records that any county agency has ever returned to
comply voluntarily in the past, or would ever refuse to comply voluntarily in
the future, with an instrument from defendant * * *. The court finds that the
responsibility to insure uniform compliance with the requirements of due process,
State law, agency regulations, and the orders of this court based thereon, belongs
solely and exclusively to defendant * * * in his capacity as Director of the State
Department of Social Welfare.

“In short, the responsibility for insuring the adequacy of those notices, and
all other notices of proposed terminations, reductions, or suspensions issued by
the county welfare agencies, is committed by statute to defendant * * * and
defendant * * * may not, as he has tried to do in these proceedings, seek to-
displace that responsibility onto the counties or this court. The court finds that
defendant * * * has not discharged his responsibility to insure uniform com-
pliance with the requirements of due process embodied in the regulations adopted’
by the State department of social welfare and approved by this court.” *

HEW also required the States, effective February 8, 1968, to render:
fair hearing decisions and take proper administrative action within
60 days from the date of request for a fair hearing.®® The reasons for
prompt hearing decisions are manifest. To cite one obvious example,
consider the injury which befalls an erroneously denied applicant for-
aid to the totally disabled who is ill and waiting for a decision on
his appeal.

Notwithstanding the clear requirement of Federal law, the Cali-
fornia Department of Social Welfare rendered fair hearing decisions
on the average 6 months after the request for a fair hearing. In many
Instances the hearings were not decided for a year or two.”

The department attempted to place the burden for noncompliance
on the failure of the legislature to provide sufficient funding. However,
the department itself never implemented a plan which would have
caused the hiring of additional referees to conduct fair hearings and
make proposed decisions.” Although some of the blame can be placed
upon the legislature, the department’s failure to bring to the atten-

® Ibid., at 2-4. (Emphasis in original.)

® HEW Handbook of Public Assistance Administration, secs. 6200(j) and
6400(g). These regulations were recodified in 45 CFR 205.10(a) (11), pub-
lished in 36 F.R. 3034 (Feb. 18, 1971) and effective Apr. 14, 1971

™ On July 1, 1968, there were 2,487 appeals pending from the previous fiseal
year, 1967-68. On July 1. 1969, there were 3,574 appeals pending from the pre-
vious fiscal year, 1968-69. On July 1. 1970, there were 15,601 appeals pending
from the previous fiscal year, 1969-70. To illustrate the magnitude of the prob-
lem, SDSW closed 11,267 appeals during fiseal year 1969-70. 9,542 appeals dur-
ing fiscal year 1968-69, and 5,915 appeals during fiscal year 1967-68. Thus it can
be seen that the backlog of undecided appeals was growing geometrically. See
California Department of Social Welfare Management Information Systems.
Annual Statistical Report, series AR 1-12, “Public Welfare in California 1969-70."
table 57. and series AR 1-13. “Public Welfare in California 1970-71.” table 43.

™ Conversation with a former high California Department of Social Welfare-
official. Traditionally only social workers with MSW degrees and extensive
experience with public assistance were hired as referees, Top department ad-
ministration decided to experiment with two plans, one to raise job specifica-
tions and request additional funding to hire legal personnel, the other to lower
job specifications and salaries slightly to hire social workers with extensive
experience with public assistance but without MSW degrees. The department
later reversed itself and never tested the second plan.
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tion of the legislature the clear mandate of Federal law must be
considered.

After attempting through various forums to resolve the issue short
of litigation, welfare recipients commenced suit against the Director
of the Department to require that decisions be rendered within the
60-day period.” Although the Director adopted regulations which re-
quired the hearing decisions to be rendered within the 60-day period,™
he argued that he should be excused from compliance because he had
insufficient funds to employ adequate staff. This argument was rejected
in this case as it was in each of the other cases where it was raised.™

The final case to be discussed, Diaz V. Quitoriano,’™ illustrates an-
other serious Federal conformity problem. In this case a rural Cali-
fornia county refused to advise recipients of their right to an adminis-
trative fair hearing.’® Without recipient knowledge of the existence
of the right to have a fair hearing, the federally mandated hearing
remedy was rendered meaningless. The fair hearing remedy was espe-
cially important in this county because, according to a General Ac-
counting Office report, the county welfare department repeatedly
violated aceepted administrative practices.”

Although both HEW and the California Department of Social Wel-
fare were aware of the county’s law violation no administrative action
was instituted to bring the county into compliance. It should be noted
that the California Department of Social Welfare had authority to
institute conformity proceedings against the county by utilizing 2
procedure similar to the remedy available to HEW.™ Again it took
an order from a court in an action commenced by welfare recipients
to compel the county to comply with the Federal fair hearing require-
ments.

1I. Some EXPLANATIONS FOR THE PATTERN OF Law VIOLATION IN
CALIFORNIA

Before setting forth recommendations for meeting the conformity
problem, the following explanations for the pattern of law violation in
California are offered for consideration:

™ King v. Martin, Alameda County Superior Court, No. 398769, filed March 25,
1970 (hereinafter referred to as King).

% (alifornia Department of Social Welfare, “Manual of Policies and Pro-
cedures,” section 22056, effective Sept. 3, 1971, see n. 69, supra and p. 15, supra.

" Qe Nesbitt, n. 46, supra. The Director’s argument that he need not comply
was rejected in King, 21 Cal. App. 3d 791, at 796, 98 Cal. Rptr. 711, at 715 (Dec.
3, 1971) : “Respondent contends that his failure to render timely fair hearing
decisions is not arbitrary or discriminatory, but should be excused by his present
lack of funds to employ sufficient staff. It is true that fiscal difficulty has some-
times been held to excuse nonperformance of official duty . . . We have concluded
that the [California] Supreme Court did not intend by its language in Sutro
Heights Land Co. to establish a generally applicable excuse from the perform-
ance of mandatory official duty wherever fiscal difficulty is shown.”

D‘“ 2)68 Cal. App. 2d 807, 74 Cal. Rptr. 358 (1969) (hereinafter referred to as
az).

L EW Handbook of Public Assistance Administration, section 6200(f), effec-
tive February 8, 1968, and 45 C.F.R. section 203.10(a) (2), publisbed in 36 Fed.
Reg. 3034 (Feb. 13, 1971), effective April 14, 1971.

7 A description of the law violations which occurred in Sutter County and the
resulting GAO report is contained in “The Welfare System and the Farm La-
borer,” University of California 1970, Davis Law Review, vol. 2, pp. 194-197.

® Cal. Welf. & Inst. Code section 10605. See n. 26, supra.
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1. HEW inadequately enforces Federal requirements due to (a)
cumbersome and unrealistic remedies for achieving conformity,™ ()
political pressures, (¢) considerations of federalism, and (d) insuf-
ficient manpower. 2

2. HEW’s main tools for achieving conformity are informal negoti-
ations and communications between State and regional HEW offi-
cials.®* A conformity hearing is called only as a last resort. If the Sec-
retary of HEW finds nonconformity, he must terminate funds either
for the State’s entire program or for that portion of the program au-
thorized by the statute with which the State is not complying.s? The
State may seek judicial review of the Secretary’s decision in the U.S.
Court of Appeals.?* Even HEW has acknowledged the inadequacy of
the conformity hearing remedy.®* As will be discussed infra, the ver-
sion of H.R. 1 which passed the House of Representatives in June
1971, recommended that HEW be provided with a greater range of
remedies and sanctions to effect compliance with Federal law.5° These
nrovisions were not included in the version which was finally enacted
into law in QOctober 1972.

b. The influence of political considerations on the enforcement proc-
ess was well summarized by a high-ranking California Department of
Social Welfare official in an affidavit explaining why California had
failed to meet the requirements of section 402 (2) (23) of the Social
Security Act:

In my opinion, the failure to comply with federal law can be explained at
least in part by the Department’s assumption that they would not be called to
account for their failure to follow federal law and that there would be no day
of reckoning since the Republican Administration in Washington would not
jeopardize the position of a Republican Administration in California.®*

¢. The delicate relationship between the Federal Government and
the sovereign States offers some explanation for HEW’s disinclination
to move on conformity issues. For example, during the section 402(a)
(23) controversy in California and in response to HEW’s effort to
secure compliance, Governor Reagan maintained that “the State is in
the best position to know how to meet the needs of welfare
recipients.” &

™ For a full discussion of HEW conformity tools and methods of operation, see
“Administrative Conference Report,” particularly appendix B to the report.

®HEW'’s shortage of full-time staff assigned to enforce compliance is well
krewn, See National Jonrnal Welfare Report. pp. 401 and 407.

® See, 45 C.F.R. sections 201.5(c), 201.6 (1970) ; see also, U.S. Advisory Com-
mission on Intergovernmental Relations, “Statutory and Administrative Controls
Associated With Federal Grants for Publie Assistance”, pp. 62-67 (1964).

849 T 8.0, sec, 604(n).

£ 42 U.8.C. sec. 1316(a) (3).

% CHEW's monitoring of state welfare programs traditionally has been modest,
principally because the only administrative remedy at the department’s disposal—
cutting off funds—was regarded as too severe a penalty.” National Journal Wel-
fare Report, at 404. See SRS Administrator Twiname’s similar comments on this
matter, ihid. p. 407.

% Report of the Committee on Ways and Means on H.R. 1. Social Security
Amendments of 1971, House Report No. 92-231, May 26, 1971, p. 36.

" Qee n, 22, supra, at C.T. 415 [17-22]. Ree also, “Comment. Intervention in
HEW Welfare Conformity Proceedings,” 6 Harvard Civil Rights-Civil Liberties
Law Review, pp. 559, 571-74 (May 1971).

T “State Accused of Welfare Violations,” San Francisco Chronicle, July 10,
1970. The article adds: “Although changes in procedure have been required by
law as a condition for receiving Federal matching money, (the Governor) in-
sisted it is ‘inconceivable that Federal bureaucrats even consider overruling the
State.’”
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9. There are no incentives for the State to comply with Federal law.
In fact, disincentives exist. ‘ .

The longer a State delays in achieving compliance with Federal
requirements having fiscal impact, the greater the State’s dollar sav-
ings. For example, unless retroactive payments arve required by a
court, relief will be granted only from the date of a court order or
finding of conformity which might be several months or years after a
requirement should have been implemented.®® Because of the large
sums involved, some courts have been reluctant to order welfare ad-
ministrators to take effective action or to order retroactive payments.®

HEW regulations authorize Federal matching funds for retroactive
'payments made pursuant to court order or fair hearing decision.®®
However, HEW takes the position that it has no authority to require
retroactive payments by the States without enabling legislation from
Congress. And even if retroactive payments are awarded, the State
saves considerable sums due to the loss of many recipients who cannot
be located or who are no longer receiving aid.

3. It is generally recognized that there is considerable public antip-
athy toward welfare recipients, especially AFDC families. This
antipathy is politically translated into program under-funding, bu-
reaucratic inertia, and restrictive eligibility rules.

4. There is a lack of a well-organized and effective welfare con-
stituency. Although the welfare rights organizations in California
have had some major accomplishments, most notably involving section
402 (a) (23), they have limited financial and political resources. Rela-
tive to the impact of constituencies of other Federal and State agen-
cies, the welfare rights organizations’ impact must be considered
limited.

® For a general discussion of retroactivity, see, Levy, “The Aftermath of Vic-
tory: The Availability of Retroactive Welfare Benefits Illegally Denied,” 3
Clearinghouse Review 254 and 285 and 330 (1970), and 4 Clearinghouse Review
6 (1970). See also, “Welfare Cases Which Have Considered the Issue of Retro-
active Benefits as of July 1971,” prepared by the Center on Social Welfare Policy
and Law.

® In Bryant v. Carleson, 444 F.2d 853 (9th Cir., 1971), California had appealed
the order of the Federal district court which required an increase in the maxi-
mum grants effective October 1, 1970. Welfare recipients simultaneously were
claiming that the Federal district court should order the State to pay retro-
actively to July 1, 1969. With respect to the Federal district eourt’s interim
order granting increases effective October 1, 1970, the Ninth Circuit Court of
Appeals ruled that the Federal district court had erred. The Court of Appeals
cited fiscal consideration as in part explaining its decision. Bryant v. Carleson,
at 361. The recipients’ request for retroactive payments, which would have
amounted to some $50 or $60 million, was rejected by the Federal district court
after the case was remanded to it. Although the court again recognized Cali-
fornia’s clear, intentional violation of Federal law, it felt that the financial
burden on the state would be too great and might push California to the brink
of hankruptey. Bryant, N.D. Cal., ruling from the Bench without an opinion,
R.T. July 29, 1971, 21-24.

% gee Memorandum to State Agencies Administering Approved Public Assist-
ance Plans, Subject: Retroactive Payments—Federal Financial Participation
from John D. Twiname, Administrator, Social and Rehabilitation Service, HEW,
March 5, 1970.
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ITI. RECOMMENDATIONS

Based upon the experience in California as well as the similar fail-
ures of many other States throughout the country to comply with im-
portant requirements of Federal law,* it is apparent that legislative
Innovation is necessary.

A number of recommendations will be offered for consideration,
premised on the continuation of the existing public assistance system.
The premise appears to be the present reality for the AFDC pro-
gram.*® Before discussing those recommendations, two suggestions
premised on the replacement of the existing system will be briefly
mentioned.

4. Replacement of the Existing System

1. Simplify eligibility requirements and delimit responsibility to
reduce descretion—There is little doubt that if a less complex system
of income maintenance were established, many conformity problems
would be eliminated. By reducing the welter of rules and regulations
to be followed in determining ehigibility or grant levels, much of the
existing discretionary power could be reduced. The system could then
be automated with concomitant cuts in administrative costs. This is
one of the positive features of a negative income tax system.

2. Federalize the program and provide direct administrative Te3POn-
sibility.—Having the welfare program administered by IRS or the
Social Security Administration or another Federal agency would
have obvious benefits. For one, the several tiers of government—
Federal, State, and county—could be eliminated and administrative
responsibility would be centralized. It has been reported that the So-
cial Security Administration, operating under relatively simple, auto-
matic rules and regulations, is able to keep its total administrative
costs to about 2 percent of benefits paid. Welfare, on the other hand,
has total administrative claim costs, excluding social services, of over
10 percent.®*

Although the recent amendment to the Social Security Act based on
the final amended version of H.R. 1 contains a simplified eligibility
Federal system for the adult programs, the complex grant and eligi-
bility structure at the State level for families with children still re-
mains.® Even so, the State option for Federal administration of State
supplemental programs for adults is certainly a step in the right di-
rection. A strong incentive for Federal administration contained in
the statute is the provision which obliges the Federal Government to
pay the entire administrative cost if the Federal agency administers

® See n. 6, supra.

*The recent amendment to the Social Security Act, Public Law 92-603, 86
Stat. 1329 (1972), left the basic AFDC grant-in-aid program relatively un-
changed.

® Assembly Office of Research, California Welfare: A Legislative Program for
Reform, California Legislature, Sacramento, February 1969, p. 47.

* Ibid., p. 47.

% The statute, Public Law 92-603, sec. 301, 86 Stat. 1465 (1972), provides that
the Social Security Administration will administer the supplemental security
income for the aged, blind, and disabled programs after Jan. 1, 1974. Sec. 402
provides for transitional arrangements until June 30, 1975. See also, Report of
the Committee on Finance, U.S. Senate, to accompany H.R. 1, Social Security
Amendments of 1972, Senate Report No. 92-1230, Sept. 26, 1972, pp. 393 and 531.
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the State’s supplemental payments. If the State chooses to administer
its own payments, the State would have to pay all of the costs.’

B. Changes Within the Ewisting System

The suggestions for change which are offered here will minimize
noncompliance with Federal law. It may be fiscally impossible, as
many State and local welfare administrafors have argued, to achieve
absolute compliance with Federal law given present funding levels
for the AFDC program.

1. Provide HEW with additional remedies for noncompliance.—
Although the House Ways and Means Committee version of H.R. 1
provided HEW with authority to require retroactive payments, to com-
mence suit against States to remedy law violations, and to set up
specific timetables for compliance, it Teft the Secretary of HEW with
the discretion to employ these remedies as he sees fit.>” While it may
be argued that mandatory imposition of sanctions unwisely limits the
flexibility of HEW and inhibits negotiation, certain HEW sanctions
should be mandatory:

(@) A requirement that retroactive payments be paid for law viola-
tions where benefits were illegally denied to recipients. The rationale
for such a requirement is summarized by the California Supreme
Court:

[Retroactive payments] subserve a clear public purpose by securing to those
entitled to aid the full payment thereof “from the date * * * [they were] first
entitled thereto” regardless of errors or delays by local authorities. It was the
mandatory duty of the county to furnish aid according to the plan therefor which
is laid down by the applicable provisions of the Welfare and Institutions Code
[citations omitted]. The bare fact that an applicant has by one means or another
managed to ward off starvation pending receipt of the payments to which he was
previously entitled provides no sufficient excuse for a county to refuse to make
snch payments. To hold otherwise would, as suggested by petitioner herein, pro-
vide a moneysaving device for the counties at the expense of those of our citi-
zenry least able to bear the burden thereof.”

(b) The development of specific time limits for the holding of con-
formity hearings and for the rendering of decisions to avoid undue
delay in sccuring compliance such as that experienced in California
during the section 402 (a) (23) controversy.

(¢) A requirement that HEW establish a procedure to allow recip-
jents to raise issues of compliance which will be acted upon by HEW
through its hearing procedure or through other complaint procedures.”
Such a right should be without prejudice to the recipient’s right to
institute court action to enforce Federal requirements.**®

® pyblic Law 92-603, sec. 301, 86 Stat. 1474 (1972).

v Report of the Committee on Ways and Means on H.R. 1, Social Security
Amendments of 1971, H. Rept. No. 92-231, May 26, 1971, p. 36.

* Board of Social Welfare v. Los Angeles County, 27 Cal. 2d 81, 85-86, 162 P. 24
630. 633 (1945).

® For a discussion of the right of recipients to raise conformity issues, see,
Comment, Intervention in HEW Welfare Conformity Proceedings, 6 Harvard
Civil Rights-Civil Liberties Law Review, D. 559 (May 1971).

19 Thid., p. 580-82: see also Rosado V. Wyman, 397 U.S. 397 (1970). Statu-
tory protection for the recipients’ right to institute court litigation is necessary
hecause courts have held in the past that, if an agency remedy is available, the
courts should not act until the agency process is completed. Given the delays in
the administrative process, even with mandatory time limits, the recipients’ most
effective remedy—the courts—should not be foreclosed.

87-242—T3 5
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2. Recognize the following welfare recipient rights—

(@) The right to sue to enforce Federal requirements in Federal or
State court. This right has been uniformly recognized by the courts.
It would be appropriate for Congress, when adopting a comprehensive
plan to insure compliance with its requirements, to recognize this basic
right.

g(b) The right to sue to compel HEW to apply the mandatory sane-
tions set forth above. This right has been recognized by the courts and
should also be given recognition in any new congressional legislation.

8. Provide financial incentives to the States to conform to Federal
requirements either by reducing Federal matching if plan require-
ments are not met and/or by increasing Federal support when plan
requirements are met.—Such a system would go far in effecting com-
pliance because it would reduce the financial advantages to be gained
by the States through noncompliance. This approach ¢r variations of
it have been incorporated in a number of proposed or already adopted
statutes: -

() As noted above, the recent amendment to the Social Security
Act has incorporated the incentive device to achieve Federal adminis-
tration.**t

(5) The recently adopted “Talmadge Amendment” to the Social
Security Act contains a “negative incentive” device. Any State which
fails after June 30, 1973, to refer at least 15 percent of the average
number of individuals registered during the year to the local employ-
ment office as “ready for employment” will be penalized by the sub-
traction of 1 percentage point from its Federal matching share for
AFDC for each percent by which referrals fall below 15 percent.1°2

(¢) Governor Reagan, in his testimony before the Senate Finance
Committee on H.R. 1, proposed fiscal incentives to encourage efficient
management and simplified administration.10?

(d) At the State level, recently enacted California welfare legisla-
tion provides the counties with increased State matching funds to
encourage county enforcement of child support obligations.:o+

(e) At the Federal level, financial incentives are provided to encour-
age the States to exercise greater efforts in combating water pollution
and controlling highway advertising. For example, if minimum Fed-
eral standards on highway advertising are not enforced, a State can
lose 10 percent of its Federal highway aid allotment.10s

4. Require the States to administer as well as supervise State pro-
grams.—At present, California and many other States do not have
direct administrative responsibility for their aid programs. Rather,
local counties assume that responsibility. As a consequence, uneven

* See recommendations, section A, supra.

% “Talmadge Amendments,” section 3(a) (8), Public Law 92-223, 92d Cong.,
1st Sess., H.R. 10604, Dec. 28, 1971. The statute is reprinted at 40 United States
Law Week 41, Jan. 25, 1972.

1% Addendum No. 1 to Testimony of Governor Reagan before Senate Finance
Committee (Feb.1,1972),p. 9.

3% See discussion on Enforcement of Child Support Obligations, infra.

% See “Administrative Conference Report,” pp. 7T7-78.
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execution of State and Federal requirements occur throughout a State.
Ifurthermore, the State is hampered in much the same way as HEW
in effecting compliance. Often the county law violations are as serious
or more serious than the State’s law violations.»* It has been estimated
by the legislative analyst of the State of California that California
could save $50 million a year if State administration were imple-
mented.?

C. A Final Recommendation

A potentially more controversial recommendation is offered in con-
clusion. Regardless of the type of income maintenance system de-
veloped, consideration should be given to holding individual admin-
istrators personally accountable in damages if an intentional law
violation by them is established.

This recommendation has already been made by a joint legislative
subcommittee in California after its examination of the implementa-
tion by the California Department of Social Welfare of the 1971 Wel-
fare Reform Act.*® It has also been suggested by the authors of the
Administrative Conference Report.*®

The case for individual accountability is strong. The threat of such
a sanction might well contribute to a greater adherence to the law by
welfare administrators and avold severe deprivation which often
flows from illegal county or State action.

Other recommendations to achieve conformity have been offered by
private and public bodies charged with a review of Federal grant-in-
aid programs and the welfare program specifically. To encourage fur-
ther discussion and to lend further support to the above suggestions,
Recommendation 31 of the Administrative Conference Report is in-
cluded in Supplement A.11°

IV. EnxrorcEMENT oF CHILD SUPPORT OBLIGATIONS
A. Introduction

The final section of this paper will deal with a related but neces-
sarily distinct topic of enforcing child support obligations.
At the outset, it should be recognized that difficulties with the en-

% See, e.g., Ramosy v. County of Madera, 4 Cal. 3d 685, 484 P. 2d 93, 94 Cal.
Rptr. 421 (1971) where the county in violation of State and Federal law forced
school age children to work in the fields upon pain of termination of their wel-
fare grants.

17 Analysis of the budget bill of the State of California for the fiscal year
July 1, 1971, to June 30, 1972. “Report of the Legislative Analyst to the Joint
Legislative Budget Committee,” p. 676.

18 See n. 63, supra.

1 See “Administrative Conference Report,” p. 79. See n. 79, supra.

1 Pha Administrative Conference of the United States, a permanent, inde-
pendent Federal agency, is engaged in the improvement of the procedures of
Federal departments and agencies. 5 United States Code §§ 571-576. The objective
of the Conference is to assist agencies in the more effective performance of
their functions while providing greater fairness and expedition to participants
and lower costs to taxpayers.
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forcement of such obligations are not limited to welfare families.11!
Fueled by a growing number of divorces, separations, and desertions,
the problem cuts across all social and economic lines.’? The fail-

ure to provide support is most visible in the welfare community be-
cause it is there where society replaces the absent parent as the pri-
mary means of support.’** Therefore, beyond any moral or ethical
concern as to where the responsibility for support should lie** so-
ciety has an important fiscal stake in assuring that as many parents
of welfare children as possible meet their support obligations.

B. Existing Enforcement Procedures in Theory and-in Practice

From a purely academic standpoint, a highly effective “threat” sys-
tem has been developed to compel absent parents to contribute to the
support of their children. Most States provide both civil and criminal
sanctions for the purpose of securing child support.’*s Alternatives in-
clude contempt of court hearings, civil suits, and prosecutions for mis-
demeanors or felonies. There are interstate compacts for locating de-
serting parents and enforcing support laws.*¢ In addition, the public
1s exposed to a constant media message of vigorous law enforcement.

W «“The (exact) extent of child nonsupport among family units not seeking
public assistance is unknown since no agency is charged with the collection
and distribution of this data.” Eckhardt, “Deviance, Visibility, and Legal
Action: The Duty to Support,” 15 Social Problems 470 (1968). However, re-
searchers for the Rand Corp. were impressed by the number of well-off phy-
sicians and attorneys whose families ultimately were forced onto AFDC be-
cause of their failure to meet support obligations. Winston and Forsher,
“Nonsupport of Legitimate Children by Affluent Fathers as a Cause of Poverty
and Welfare Dependence,” a study for Rand Corp. (1971), p. 15 (hereinafter re-
ferred to as “Rand Report”). “[California Department of Social Welfare Di-
rector Robert] Carleson estimates that there may be as many as 700,000 par-
ents not fulfilling their obligation to support their children—about 250,000
of them mparents of children on welfare who may be there just because of this
lack of support.” California Department of Social Welfare Press Release No.
30-72, Apr. 7, 1972.

5 See Schorr, Explorations in Social Policy (1968), p. 23.

3 Continued absence of the father from the home was the basis of AFDC
eligibility for 76.2 percent of the national AFDC caseload in 1971. Report of
the Committee on Finance, U.S. Senate, to accompany H.R. 1, Social Security
Amendments of 1972, Senate Report No. 92-1230, Sept. 26, 1972 (hereinafter
referred to as “Senate Finance Committee Report”), table 11, p. 127.

™M For a short discussion of the factors which should be considered in estab-
lishing a child support policy, see Zuckerman, “Familial Responsibility : Legal
Provisions which Cause Family Stress,” in Equal Justice, pub. by the Amer-
ican Public Welfare Association (1965), at pp. 15-17. “It is the position of the
[California] State Social Welfare Board that our children have an undisputed
right to support from their parents and this basic moral and legal obligation
should only be assumed by others when circumstances beyond the control of
the parents prevent their fulfilling this responsibility.” California State So-
cial Welfare Board, Guide for Administration and Conduct of a Coordinated
Child Support Program by California Counties (1971) (hereinafter referred
to as “Child Support Guide”), Forward.

5 For a good summary of California child support laws, see Child Support
Guide, pp. 6-12.

“®The California version of the Uniform Reciprocal Fnforcement Act is set
forth in California Code of Civil Procedure §§ 1650-97. The act provides for the
civil enforcement of support obligations when the obligor and obligee reside in
different States or in different counties of the same State. The act also provides
for extradition of the obligor to face criminal prosecution if civil enforcement is
not effective.
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Despite the strengthening of child support laws in many States;'””
the fact remains that effective enforcement is the exception rather
than the rule. Researchers for the Rand Corp. cite a study that shows
“g large discrepancy between the normative law as expressed in
the statutes and the law in action.” ¥ A recent Senate Finance Com-
mittee report notes that “[h]undreds of thousands of unserved child
support warrants pile up in many jurisdictions and often traffic cases
have a higher priority.” 1*°

Another study of the nonenforcement of child support obligations
is provided by Kenneth Eckhardt, of the College of Wooster.?* He
gathered data from a sample of fathers who were ordered to pay child
support in a metropolitan Wisconsin county. Eckhardt’s findings are
contained in supplement B. They indicate that fathers are unlikely to
contribute to the support of their children immediately following a
divorce and are even less likely to do so with the passage of time.
Furthermore, Eckhardt’s findings show that legal action (in the form
of contempt proceedings) to enforce support obligations was not in-
stituted against a majority of the fathers not complying with their
divorce decrees. The likelihood that a noncomplying father would face
a contempt action depended on (1) his social class, (2) his family’s
need for public assistance; and (3) the prior legal history of the father.
About 44 percent of the blue collar as opposed to only 21 percent of the
white collar noncomplying fathers faced court action, although there
were relatively equal proportions of noncompliance in these two cate-
gories 2t Of the family units seeking public assistance, 89 percent of
the corresponding defendant-fathers had contempt actions filed, but
of those family units not seeking public assistance, only 24 percént of
the corresponding defendant-fathers were involved in court action.??
Finally, Eckhardt found that a noncomplying father’s possession of a
prior Jegal record (felony conviction) significantly affected the deci-
sion of the court to initiate legal action and to apply legal sanctions.’®

The Eckhardt study was limited to cases where a divorce decree
ordering support had been obtained. Where the spouse simply deserts
or the absent parent is not married to the remaining parent, enforce-

ment is even more difficult—especially where paternity is at issue.

C. Some Explanations for the Failure of Ewxisting Child Suppor
Statutes ,

Numerous explanations have been offered for the failure of the child
support system to operate effectively. A number of them will be dis-
cussed briefly.

1. The social bind and the economic dilemma.—FEckhardt suggests
that society accepts divorce and the right of remarriage because of
conditions producing unstable marriages.'** He also notes that laws
originally designed to preserve the family unit have resulted in a con-

17 See discussion infra. p. 41 et seq.

18 Rand report. p. 18. See n. 111, supra.

19 ganate Finance Committee Report, p. 506. See note 113, supra.
12 Bekhardt, op. cit.

17 Thid., p. 475.

2 Thid., p. 475.

1= 1bid., p. 475.

% Thid., p. 477. See also Schorr, op. cit., p. 53.
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tinuing obligation of the father to support his family.» Public senti-
ment also favors the continuing support obligation of the father,12¢
Thus, law enforcement officials are caught between two often conflict-
ing but socially approved phenomena. For example, a father who has
remarried may not be able to support both his families. If he supports
only his new family and is imprisoned for not supporting his old fam-
ily, the State is then forced to support both families.??” The result of
the situation is often a covert tolerance by law enforcement officials of
the father’s nonsupport of his old family.

2. The disinclination of the courts and prosecutors to enforce child
support obligations—The Rand researchers concluded that “Many
lawyers and officials find child support cases boring, and are actually
hostile to the concept of fathers’ responsibility for children.” 28 Nagel
and Weitzman state that a “possible explanation for nonenforcement
lies in the pro-male bias of the prosecutors, judges, and legislators who
could more meaningfully enforce the law.” 120

3. T'he logistical bind.—Nagel and Weitzman suggest as a third pos-
sibility for nonenforcement the “greater complexity of nonsupport
cases (especially where interstate enforcement is involved) and the
greater age of such claims compared to other, more current cases.” 120
The Rand researchers emphasize the difficulty of proving the income
of the self-employed, the ease with which unwilling fathers can con-
ceal their assets, the statutory barrier to collecting from Federal sal-
aries, and the low priority given child support investigations by the
understaffed district attorneys’ offices.1s!

4. The absent parent’s lack of available income—DNot to be over-
looked is the fact that many absent parents, particularly those with
children on welfare, simply do not have the income to provide support.
In many cases they have marginal jobs or are unemployed. A study of
several California counties in late 1970 disclosed that, while incomes
were unknown for half the sample of fathers, over 25 percent of the
remaining fathers had no income, 5 percent had incomes under $200 a,
month, and another 15 percent had incomes under $400 a month.132

In the succeeding two sections, changes in existing child support
laws offered by congressional committees and by the State of Cali-
fornia will be discussed. While the results of such changes are highly
debatable, the factors which have impeded effective enforcement in
the past will continue to operate with respect to the changes outlined
below.

D. Congressional Committee Proposals for More Vigorous
Enforcement

Both the Senate Finance Committee and the House Ways and Means
Committee, in their respective versions of ILR. 1, proposed solutions

I Bekhardt, op. cit., p. 477.

@ Ibid., n. 2, p. 470.

¥ See Schorr, op. cit., pp. 59-60.

% Rand Report, pp. vii and 19.

*® Nagel and Weitzman, “Women as Litigants,” 23 Hastings Law Journal 171
(1971), p. 191,

120 Thid.

* Rand Report, p. 4.

™ California State Social Welfare Board, “Final Report of the Task Force on
Absent Parent Child Support (1971),” app. 3(c). The study was based upon a
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to the problem.*** Although the Social Security Amendments of 1972
ultimately failed to include any of the committees’ proposals,’** the
suggestions are worth reviewing.

1. Proposals applicable to all children needing support.—

(a) The Senate bill required the U.S. Attorney General to establish a
parent locator service within the U.S. Department of Justice which,
upon requests of a local, State, or Federal official with support collec-
tion responsibility or of a court with support order authority or of a
deserted spouse not on welfare, would provide the most recent address
and place of employment available from the files of any Federal or
State agency.*

(b) The Senate bill provided that HEW would establish regional
blood typing laboratories for establishing paternity for the U.S. At-
torney General, State and local delegate agencies, and the courts.’*®

(¢) The Senate bill provided for the garnishment of Federal wages
and the attachment of Federal annuities in support cases.!?’

(d) The Senate bill, besides extending locator services and blood
typing services to families not on ~elfare, also extended child support
and paternity determination services to any deserted family.*®®

2. Proposals applicable to welfare children needing support.—

(a) Both the House bill and the Senate bill made the desertion by
a parent of his child receiving AFDC benefits a criminal offense where
the parent failed to provide support.**

() Under the House bill, the Secretary of HEW continued to have
responsibility for the supervision of existing Federal child support
provisions such as NOLEO.** The Senate bill gave administrative
and supervisory responsibility to the U.S. Attorney General.**

(¢) The Senate bill required the mother, as a condition of eligibility
for welfare, to assign her right to support payments to the Federal
Government and required her cooperation in identifying and locating
the absent father and in obtaining money or property due the family
or Government. The U.S. Attorney General could delegate those rights
to the States.**?

(d) Both bills provided that the absent parent would be obligated
to the United States in an amount roughly equal to the total amount

total of 525 cases from Orange, Ventura, ¥resno, Contra Costa, and Mendocino
Counties during the period Dec. 7-18, 1970. Only 48 percent of the sampled
cases contained income data; the remaining 52 percent had unknown incomes.

138 phe Senate Finance Committee report states at 509: “In view of the fact
that most States have not implemented the provisions of present law relating
to the enforcement of child support and establishment of paternity in a mean-
ingfnl way, the committee believes that new and stronger legislative action is
required in this area which will create a mechanism to require compliance with
the law.” See note 113, supra.

13 puhlic Law 92-6083, 86 Stat. 1329 (1972).

115 «Brief Description of Senate Amendments, Social Security Amendments
of 1972.” Conference Committee Print 84-712 (hereinafter referred to as “Con-
ference Committee Report”), Oct. 11,1972, p. 52.

128 Thid.., pp. 54-55.

7 Thid., p. H5.

13 Tbid., p. Hi.

12 Thid.. n. 47.

10 Ty 1950 Congress provided for the prompt notice to law enforcement officials
(NOLEO) of the furnishing of AFDC with respect to a child that had been
deserted or abandoned. See Senate Finance Committee Report, p. 507.

1 (yonference Committee Report, pp. 4748,

14 1hid., pp. 48-49.
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of welfare paid less any support payments which he made to the fam-
ily. The House bill limited the obligation to the amount ordered by
a court. The Senate bill limited the obligation to the lesser of $50 per
month or 50 per:ent of the absent parent’s income.4?

(e) Both bills provided for the Federal enforcement and collection
of support liability. The House bill provided for collection from
money due the deserting parent by the Federal Government. The
Senate bill gave the U.S. Attorney General the authority to bring
civil action or to use Internal Revenue Service collection procedures. 4+

(f) Both bills provided an incentive to secure child support in the
form of an incorie exemption. The House bill exempted one-third of
support payments from consideration as income for welfare purposes;
the Senate bill disregarded the first $20.145

g- The Senate bLill provided that States or their political subdivisions
would reimburse the Federal Child Support Fund for the cost of using
Federal location and child support collection facilities.™4¢

%. Both bills provided greater tinancial incentives for State and local
effort to enforce child support obligations. The Federal matching
share for State expenses would be increased from 50 percent to 75 per-
cent. If the actual collection was made by the State, the Senate bill
allowed it to keep an amount equal to 25 percent of the Federal share.

@ Both bills required the States to seek support for the abandoned
mother in addition to the children. The Senate bill also required that
States or counties establish parent locator services and cooperate with
each other in securing support.4

E. California Action for More Vigorous Enforcement

In light of the ineffectiveness of existing child support statutes, Cali-
fornia recently adopted several new enforcement provisions as a part
of the State’s Welfare Reform Act of 1971.14° A Study based on 1970
data_indicated that only 14.7 percent of the absent fathers of Cali-
fornia’s welfare children were paying anything for their support.:s°
The following provisions are now being implemented :

1. The county grand jury was given responsibility for monitoring
local child support enforcement activities because so many county
agencies are involved.*** An auditor appointed by the grand jury must
conduct an annual review of the county child support collection pro-
g-rl m.152

2. In order to facilitate file identification and data retrieval, social
security numbers of both parents are required to be listed on birth cer-

2 Thid., pp. 49-50.

M Thid., pp. 50-51.

5 Ibid., pp. 51-52.

% Thid., pp. 52-53.

7 Ibid., pp. 53-54.

18 Thid., p. 54

*The Welfare Reform Act of 1971, Cal. Stats. 1971, Ch. 578, was signed into
law August 1971, and placed into effect on October 1, 1971, as an emergency meas-
ure.

¥ California State Social Welfare Board, “Final Report of the Task Force on
Absent Parent Child Support” (1971), Appendix 1. The percentage of contrib-
uting fathers declined from 20 percent in June 1969, to 14.7 percent in June 1970.

0 State Social Welfare Board. “A Perspective on the Child Support Provisions
of the Welfare Reform Act of 19717 (1971), pp. 6-7.

2 Tbid., p. 7.
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tificates, on certificates of eligibility and redeterminations of eligi-
bility for welfare, and on certain absent parent financial statements.*®®

3. The time limit for the county welfare departments to refer wel-
fare nonsupport cases to the county district attorney was shortened
from 45 to 30 days. The district attorney can request immediate re-
ferral.***

4. Attachment of the earnings of the absent parents has been made
easier. Also, the amount of earnings exempt from attachment has been
reduced.**®

5. The courts are now permitted to order the obligor to pay the
county reasonable attorney fees and court costs in any proceeding
brought by the county for child support.*®®

6. A debt is created payable to the State in the amount of the public
assistance paid to the family as a result of a parent’s separation or
desertion. The obligation is limited to the amount of support specified
in any court order.’

7. The act provides fiscal incentives for the counties to enforce child
support obligations. The act established the Support Enforcement
Tncentive Fund (SEIF) and appropriated State funds for the pur-
pose of offsetting county welfare costs to the extent of 21.25 percent
of the amounts received or collected from absent welfare parents. Since
it is claimed that the cost of collection represents only 10 percent of
the support payments, SEIF is expected to provide an incentive to
county governments to enforce child support obligations.*>®

In the first year of its existence, SEIF disbursed $3.6 million to
the counties. All but two of California’s 58 counties are participating
in the program.’*® According to a press release issued by the Califor-
nia department of social welfare:

Under SEIF counties retain an amount equal to 75 percent of the non-Federal
funds saved by collecting support from absent parents of children on Aid to
Families with Dependent Children. The SEIF makes child support activities
self-supporting and distriet attorneys have been able to increase their investiga-
tive and legal staffs for this purpose. The larger staffs are also able to chase
nonsupporting fathers of children who are not on welfare.'®

Critics of the new incentive plan believe that enforcement has not
been materially aided by the new provisions. Further data are needed
to evaluate the statute’s effectiveness, but because of the factors pre-
viously discussed, these provisions will not eliminate the child support
problem.

F. Conclusions

As long as conflicting social values are operating on the child sup-
port enforcement system, the system will have serious problems. On

one hand society permits divorce and encourages remarriage, but on

183 Thid., pp. 7-8.
154 Thid., p. 9.
15 Thid., p. 10.
1 Thid., p. 11
37 Thid.. p. 13. The appropriate statute is Cal. Welf. and Inst. Code § 15200.1.
18 (qiifornia State Social Welfare Board. “A Perspective on the Child Support
Provisions of the Welfare Reform Act of 19717 (1971), pp. 13-14.
O“‘“ an%ifornia Department of Social Welfare Press Release No. 94-72, October
10, 1972,
q‘“":)California Department of Social Welfare Press Release No. 55-72, June 19,
1972,
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the other it requires the parent to maintain his support of his first
family. As long as society chooses to make the parent rather than the
community bear the primary obligation to support, then society will
seek still more vigorous enforcement of the support laws. But social
value inconsistency will be expressed at the local level as ambivalence
toward strong enforcement.

Although vigorous prosecution may be justified in flagrant cases, it
is not generally a realistic remedy for the enforcement of child support
orders. What 1s needed is a system of public assistance which would
contribute to family stability and encourage child support payments
where a family has been fragmented.

As the system presently operates, there is often a financial incentive
for the father to leave the home. If he is able bodied and unemployed
and there is no AFDC-UF program in the State,*! the family is not
eligible for Federal aid if the father is in the home. There is also a
financial incentive for low wage earners to leave their families to ena-
ble them to qualify for aid.**> The House version of FLR. 1 recognized
the inequity of excluding the working poor from welfare.¢3

Incentives are needed to encourage child support by absent fathers.26+
Under the present system there is a 100-percent tax on absent father
contributions in the form of dollar-for-dollar reductions in the wel-
fare grant.’®® A father has little incentive to “support” his AFDC
children when he knows that his children will receive the same amount
of aid regardless of whether or not he contributes, There has already
been some evidence to support the view that exempting a portion of
child support payments will encourage absent father contributions.

few years ago California permitted the exemption of a reasonable
amount of child support if the money were placed in a trust fund for
the educational needs of the AFDC child.»s¢ Prior to the repeal of the
provision in 1969, several thousand families had established educa-
tional trust funds. The value of the regulation was underscored by the
adoption of a unanimous resolution of the California State Assembly
urging its retention.s?

Beyond the provision of incentives and the development of new
enforcement procedures, society must take a hard look at whether the
present system really provides proper aid and security for the chil-
dren of broken families. If what is at stake is the well-being of these
children rather than only a savings of welfare dollars, broader solu-
tions may be needed.

* Only 23 States have AFDC-UF programs. HEW, “Gharacteristics of State
Public Assistance Plans under the Social Security Act,” Public Assistance
Report No. 50 (1970).

2 For a poignant example of the exclusion of the working poor from AFDC,
see Macias v. Finch, No. 50956 (N.D. Cal., Jan. 5, 1970), aff’d 400 U.S. 913, 91
8.Ct. 180 (1970). See also the diseussion in Sehorr, op. eit. p. 32.

¥ Report of the Committee on Ways and Means on H.R. 1, Social Security
Amendments of 1971 (hereinafter referred to as House Report), House Report
No. 92-231, May 26, 1971. p. 160.

% See n. 145, supra. See also House Report. p. 178.

¥ See California Department of Social Welfare, “Manual of Policies and Pro-
cedures,” sections 44-133.6 and 44-315.4.

** The regulation (now repealed) was California Department of Social Welfare,
“Manual of Policies and Procedures,” sec. 44-113.243; see Calif. Welf. and Inst.
Code. sec. 11258,

71969 Legislative session, Assembly Resolution No. 401,
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Without eliminating the enforcement of child support obligations
by governmental authorities, consideration should be given to the
proper and adequate care of the deprived children. There is little
debate that AFDC as a means of support is both demeaning and
inadequate. What is needed, as some knowledgeable commentators
have suggested, is a system of social insurance to cover the “socially
orphaned,” similar to survivor’s insurance which covers the “actually
orphaned”:

Now, partly because we have solved other problems and partly because the
problem of socially orphaned children looms larger every year, we confront an

intrinsic irony in social security: It is far worse for children that their father
should be separated from them than that he should die*®

SupPLEMENT A

Recommendation 31. Enforcement of Standards in Federal
Grant-in-Aid Programs*®

Federal agencies annually disburse billions of dollars in grants-in-
aid to State and local governments and to private entities to subsidize
activities in such areas as welfare, housing, transportation, urban de-
velopment and renewal, law enforcement, education, pollution control,
and health. While State and local governments and private organiza-
tions are the direct recipients of the grants, the intended ultimate
beneficiaries of the grant programs are private persons helped by the
expanded level of support or services made possible by Federal funds.

In administering these grants both public and private grantees
must observe the Federal grant standards established to assure the
accomplishment of Federal purposes. Federal agencies have often
encountered difficulty in enforcing compliance by the grantees with
the Federal standards. A factor contributing to this difficulty is that
many Federal agencies do not have adequate procedures for resolving
questions of compliance and for handling complaints by private per-
sons affected by a grant-in-aid program that the program does not
comply with Federal standards. ‘A further contributing factor is that
the principal sanction presently available to Federal agencies for
securing compliance is to cut off the flow of Federal funds. This sanc-
tion raises a serious problem because, unless its threatened imposition
prompts compliance, it stops worthwhile programs and adversely af-
Tects the interests of the innocent private persons whom the Congress
intended to benefit through the program of Federal financial
assistance.

To aid in alleviating this situation the following recommendations
are proposed with respect to each Federal program in aid of State,
local, or private activities through which support or services are pro-
vided to individual beneficiaries or to the public generally. However,
the recommendation does not apply to research, training, or demon-
stration grants to government units or private organizations or in-
dividuals, or to grants such as fellowship grants to individuals that
primarily benefit the recipients of the grants.

18 or a further discussion of the need for this program, see Schorr, op. cit.
pp. 54-67.

19 A dopted December 7, 1971, by the Administrative Conference of the United
States.
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RECOMMENDATION

A. The Federal administrative complaint procedure

The Federal grantor agency should have an administrative proce-
dure for the receipt and impartial consideration of complaints by per-
sons affected by the grant-in-aid program that a plan, project applica-
tion, or other data submitted by a grant applicant or grantee as a basis
for Federal funding does not meet one or more Federal standards.
This procedure should afford the complainant an opportunity to sub-
mit to the grantor agency for its consideration data and argument in
support of the complaint, and should afford the grant applicant or
grantee involved a fair opportunity to respond. If the agency deter-
mines that the complaint is apparently ill-founded or is insubstantial,
it should notify the complainant of its determination and should state
in writing the reasons therefor. If the agency determines that the com-
plaint appears to be substantial and supported by the information at
hand, it should so notify both the complainant and the grant applicant
or grantee of its present determination in this respect and should state
in writing the reasons therefor. If the agency exercises discretion not
to make a determination on one or more issues raised by a complaint,
1t should so notify the complainant in writing. The agency should pass
upon all complaints within a prescribed period of time.

The complaint procedure administered by the Federal grantor
agency should also provide for the receipt and impartial consideration
of complaints that a grantee has in its administration of the funded
program failed to comply with one or more Federal standards. It is
anticipated that many grantor agencies will find it necessary to limit
their consideration of such complaints to situations in which the com-
plainant raises issues which affect a substantial number of persons or
which are particularly important to the effectuation of Federal policy
and will, therefore, dispose of most individual complaints concerning
grantee administration by referring the complainant to such complaint
procedures as are required to be established by the grantee. The
grantor agency should seek by regulation to define the classes of cases
that it will consider sufficiently substantial to warrant processing
through the Federal complaint procedure and those classes of cases
wherein complainants will be required to pursue a remedy through
available complaint procedures administered by the grantee.

B. The grantee’s administrative complaint procedures

The Federal grantor agency should require as a grant condition the
establishment by the grantee of procedures to handle complaints con-
cerning the grantee’s operation of the federally assisted program.
These procedures should afford any person affected by an action of
the grantee in the operation of the program a fair opportunity to con-
test that action. The “fair opportunity” to contest will necessarily vary
with the nature of the issues involved and the identity and interests
of the complainant. In all cases, however, the complainant should have
the right to submit to the grantee for its consideration data and argu-
ment 1 support of the complainant’s position.
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C. The information system

The Federal grantor agency should seek to assure that persons af-
fected by a grant-in-aid program receive adequate information about
the program in order that they may take advantage of the Federal and
the grantee complaint procedures. The Federal grantor agency should
require as a grant condition that all program materials (regulations,
handbooks, manuals, et cetera) governing the grantee’s administration
of a program supported in whole or in part by Federal grant-in-aid
funds, and all plans, applications, and other documents required to
be submitted to the Federal agency as a condition to the receipt of
Federal funds, should be readily accessible to persons affected or
likely to be affected by the operation of the funded program. Plans,
applications, and other documents that provide the basis for Federal
funding should be made readily accessible to interested persons no later
than the time of their submission to the grantor agency for approval
and at an earlier time when required by law. _

The Federal grantor agency should seek to assure that the grantee’s
system for dissemination of program materials and grant submissions
takes account of the nature, location, and representation of affected
persons. For example, as a part of a plan to make such materials read-
ily accessible, program information might be deposited not only in the
offices of the grantee but also in public and university libraries and
in the offices o% affected interest groups and their legal representatives.
It might also be necessary to require the provision of descriptive sum-
maries of technical rules or project applications, or to require an oral
explanation of program features; for example, the complaint proce-
dures, which are critical to the protection of a beneficiary’s interests.
The Federal agency should make parallel efforts to disseminate mate-
rials relating to its administration of the Federal grant program.

D. Range of sanctions

The Federal grantor agency should seek to develop an adequate
range of sanctions for insuring compliance with Federal standards
by grantees that apply for or receive Federal financial assistance. The
sanction of the total denial or cutoff of Federal funds should be re-
tained and used where necessary to obtain compliance, but the agency
should have available lesser sanctions that do not result in the preven-
tion or discontinuance of beneficial programs and projects. This range
of sanctions should include in appropriate cases:

1. The public disclosure by the agency of a grantee’s failure to
comply with Federal standards and an indication of the steps believed
by the agency now to be appropriate.

2. An injunctive action brought by the agency or the Department
of Justice in the Federal courts to require the grantee to fulfill any
assurances of compliance with Federal standards made by the grantee
or to enforce the Federal standards attached to the grant.

3. The disallowance as a program or project cost of an expenditure
by the grantee that does not conform with Federal standards, or other
partial denial or cutoff of funds that affects only that portion of a
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program or project that is not in compliance with Federal standards.

4. The imposition on a grantee who has not complied with Federal
standards of additional administrative requirements specially designed
to assure that the grantee brings its operations into compliance with
Federal standards and redresses the effects of past noncompliance.

5. The transfer of a grant, or the awarding of subsequent grants
under the same or related grant-in-aid programs, to a different grantee
if the original grantee violates Federal standards.

Where an agency lacks statutory authority to invoke one or more of
the above sanctions and such authority would provide an appropriate
means of insuring compliance with Federal standards in a grant-in-aid
program administered by the agency, it should seek the necessary
authority from the Congress.

E. Other performance incentives

The agency should also consider the provision of incentives, such as
the contribution of an increased matching share or the awarding of
additional grant funds, to grantees who fulfill certain Federal goals.
Where the agency lacks statutory authority to provide compliance
incentives and such authority would provide an appropriate
means of insuring effectuation of Federal objectives in a grant-in-aid
program administered by the agency, it should seek the necessary
authority from the Congress.

SurpLEMENT B

The probability of a divorced woman collecting any child support money
(by years since the court order) -

Nonpaying

fathers

against whom

Full Partial legal action

Years since Number of compliance compliance No compliance was taken
court order open cases (percent) (percent) (percent) (percent)

| 163 38 20 42 19
. 163 28 20 52 32
[ 161 26 14 60 21
4. .. 161 22 11 67 18
[ 160 19 14 67 9
6 .. 158 17 12 71 6
Y 157 17 12 71 4
- 155 17 8 75 2
12 IR 155 17 8 75 0
10 _. 149 13 8 79 1

Based on data from Kenneth Eckhardt, ‘‘Deviance, Visibility, and Legal Action: The Duty to Support,””
15 Social Problems 470, 473-474 (1968).



LEGISLATIVE, ADMINISTRATIVE, AND JUDICIAL
CHANGES IN THE AFDC PROGRAM, 1967-71

By Irexe Lurme*

TIn recent years, discussion of ways to reform Aid to Families with
Dependent Children (AFDC) has eclipsed the changes that were
actually occurring in the program. The changes were made piecemeal,
without a consistent set of objectives, in legislatures, courts, and wel-
fare departments at all levels of government. Some were intended to
restrict the program while others were explicitly liberalizing. Few of
these changes have received the attention that 1s warranted by their
impact on welfare costs and on the recipients themselves.

The changes described here are those which occurred between 1967
and 1971.1 During this period, the number of people receiving AFDC
doubled, growing from 5.3 million to 10.6 million. In 1970 alone, the
number of recipients grew by 82 percent. AFDC payments grew even
faster, from $2.2 billion in 1967 to $6.2 billion in 1971. Legislative, .
administrative, and judicial changes are not, of course, the only factors
explaining this explosion. Changes in people’s behavior concerning
family formation and dissolution, fertility, work effort, the decision
to apply for welfare, and migration were important, as well as
changes in aggregate economic conditions which affect the economic
position of low-income people. But describing the changes in the pro-
gram itself is a preliminary step in determining the impact on the
caseload of changes in people’s behavior and in economic conditions.
We cannot discover whether behavioral reactions to program param-
eters have changed until we know what these parameters are; nor
can the effect of economic conditions on a pool of eligible people be
determined unless we know who these eligibles are.

The first section of this paper describes the 1967 amendments to the
Social Security Act which encouraged or required the States to make
significant changes in their AFDC programs. The response of the
States to these amendments will be described where the necessary in-
formation is available, and some attempt will be made to assess the
effect of these changes on the caseload. Section II describes the modi-
fications which States have made in the administration of their pro-
grams in response to regulations issued by the Department of Health,

2The author is a Research Associate, Institute for Research on Poverty, Univer-
sity of Wisconsin, The research reported here was supported by funds granted
to the Institute for Research on Poverty at the University of Wisconsin, Madison,
by the Office of Economic Opportunity pursuant to the provisions of the Economic
Opportunity Act of 1964. The author is solely responsible for the conclusions. She
thanks Irene Cox, Barry Levenson, and Gertrude Lotwin for their help in gather-
ing information for this paper.

1The most important single change since 1971 is the amendment to the Social
Security Act sponsored by Senator Talmadge requiring AFDC recipients to
register for work. The amendment became effective July 1, 1972,

164Y)
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Education, and Welfare. Section IIT presents a list of decisions by the
U.S. Supreme Court concerning the AFDC program.

Hopefully, much of this paper is accurate. Obtaining information
about the operation of AFDC is difficult, more difficult than it should
be. It should be the role of the Federal Government to describe the
States” AFDC programs and the changes in these programs, but the
Social and Rehabilitation Service within HEW makes an inadequate
effort to provide the public with information on the operation of the
Nation’s largest and most controversial welfare program. HEW's
publication, “Characteristics of State Public Assistance Plans Under
the Social Security Act,” gives the bare bones outline of the State pro-
grams but leaves out many details and does not give thorough defini-
tions of some important terms used. The National Center for Social
Statistics within HEW issues tables showing the number of recipients,
payment levels, cost standards, cases opened and closed, and other pro-
gram statistics. While these tables are invaluable, the National Center
for Social Statistics does not interpret or analyze these statistics or
describe how the programs actually operate.

To someone who is unfamiliar with the AFDC program, these data
are largely meaningless and often misleading. Until the late 1960's,
the Federal administrative regulations concerning public assistance
were not routinely made available to the public. While they are now
published in the Federal Register, HEW does not publish information
on which States fail to comply with these regulations. Welfare in
Review, the journal of the Social and Rehabilitation Service, ceased
publication in mid-1972. It published some relevant analysis of the
public assistance programs in its early years, but during the late 1960’
and early 1970’s rarely contained articles about the welfare system
and no longer even published statistics on the number of welfare re-
cipients and the amount of welfare payments. This journal would have
been the ideal place to publish more ‘detailed and less structured de-
scriptions of the operation of programs and analyses of their impact
on low-income families.

Stamdary or THE Magor Cuances 15 THE AFDC Procras

The 1967 amendments to the Social Security Act contained provi-
sions both to contract and expand the AFDC program. The restrictive
measure which received the most publicity at the time was the AFDC
“freeze.” In a brute force attempt to slow the growth in the caseload,
the act froze the number of children with respect to whom the Federal
Government would provide matching funds to the States? If the

*In any calendar quarter of year y, the average monthly number of AFDC
children under 18 who have an absent parent could not exceed N where
average monthly number of such

N = AFDC children, January 1 to March 31. 1968
total children under 18, total children under 18,
January 1, year y, January 1, 1968

This meant that the number of federally supported AFDC children who had
been deprived of parental support or care by reason of the continued absence
from the home of a parent would only be allowed to grow as fast as the child
population. The States could give money to more children, but they would have
to pay the full cost.
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States gave payments to more children, they would have to finance it
entirely with their own funds. But this measure was So harsh, and was
so opposed by the States, that Congress repealed it in July 1969.

Less harsh, but with the similar objective of slowing the growth
in the rolls, were the work incentive provisions of the act. The work
incentive (WIN) program was created to provide training, work
experience, and jobs for welfare recipients. Administered by the De-
partment of Labor, WIN was passed in the belief that many recipients
were employable and could work if they were given the proper en-
couragement and services. In order to provide a further incentive for
recipients to work, the States were required to disregard the first
$30 of income earned by a family in a month plus one-third of the
remainder in computing an eligible family’s benefit.

The WIN program, at a cost of about $250 million, had moved
less than 30,000 families off the AFDC rolls by the end of fiscal
year 1971. This 1s an insignificant amount relative to the growth in
the rolls. The new earnings disregard, instead of decreasing wel-
fare dependency as anticipated, was one of the primary liberaliza-
tions of the program during this period. When income is disregarded
in determining the AFDC payment, payments decrease more grad-
ually as income increases, and families continue to receive payments
at higher income levels than they would if income were not disre-
garded. While the disregard may encourage recipients to work. they
are not as likely to work their way oft welfare. The increase in the
income levels at which families leave the program is shown in table
2, p- 89.

The broadening of social services required by the 1967 amend-
ments was also intended to increase families’ capabilities for self-
support. Emphasis was placed on providing employment_counsel-
ing, job referral, day care, and birth control information. To insure
that an adequate supply of services would be available, welfare agen-
cies were permitted to purchase services from other governmental
units and from private agencies. A great increase in services was
forthcoming, or at least the skyrocketing of expenditures on services
would suggest such an increase. How much of the growth in expen-
ditures actually resulted in inereased services for welfare recipients,
and how much of it was spent on services for other people and on
administration is not known. It is also an open question whether
services are effective in reducing families’ need for welfare.

The liberalizing sections of the 1967 amendments include the re-
quirement that States increase their cost standards to adjust for in-
creases in the cost of living, the liberalization of aid to foster chil-
dren, and the introduction of the emergency assistance progran.
Increasing cost standards by the amounts required by the act would
have meant large increases in payment levels and in the number of
eligible families in some States. States were therefore reluctant to
update their cost standards and HEW was reluctant to force them
to do so. The issue was brought before the U.S. Supreme Court which
interpreted the updating requirement to mean that States must in-
crease their eligibility standards but not necessarily their payment
levels. The requirement was brought before the Court a second time
and was interpreted to mean that the States need not even increase
their eligibility standards. In spite of this, cost standards have in-

87-242—73——6
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creased since 1967. Changes in the cost standards and in the meth-
ods used by the States to limit payments are presented in table 1,
p. 86.

States have been permitted to give aid to AFDC children living in
foster homes and institutions since 1961. The 1967 amendments re-
quired that States extend aid to them. As a result, the number of
recipient children in foster care increased more than fivefold, to
70,000. The other extension in eligibility was to families in need of
immediate help who are unable to wait the time usually needed to deter-
mine eligibility and authorize payments. In order to prevent abuse of
this emergency assistance program, a family cannot receive assistance
from the program for more than 1 month a year, and the program has
remained small.

The medicaid amendments of 1965, in a provision that has received
little notice, gave States the option of using an alternative formula to
determine their matching grant from the Federal Government, By
June 1970, 28 States found that they could obtain more funds using
the new formula. A rough estimate 1s that States received 25 percent
more money from the Federal Government due to the adoption of the
optional formula.

HEW has encouraged or required the States to make three signifi-
cant changes in the administration of thejr welfare programs. First,
States have been encouraged to separate the provision of money pay-
ments from the delivery of social services, Separation of the two func-
tions frees trained social workers from having to determine eligibility
and payments, and should enable them to provide more effective serv-
ices. Some, but not all, States have made progress in this organiza-
tional change.

Second, States have been given the option of determining AFDC
eligibility and payments according to a new “simplified method.” Un-
der this system, applicants for AFDC give the welfare department the
relevant information by filling out a form, and payments are made
without routinely verifying the information provided. In the use of a
form, the method is similar to the method of determining income tax
liability. However, it differs from the income tax procedure in the
amount of checking of information which is permissible in certain
circumstances. At the end of 197 1,41 States used the simplified method
to some degree.

As a result of the simplified method and of allegations of welfare
fraud, HEW required the States to adopt the “quality control” system.
Quality control is a procedure for checking the accuracy of informa-
tion provided by recipients and of actions taken by caseworkers. States
which have implemented the system found that, in April 1971, errors
had been made in determining the eligibility of or payments for 28.6
percent of AFDC families. The cause of error was attributed about
equally to recipients and welfare agencies. According to other data
collected by HEW, willful fraud by recipients seems to be a relatively
small source of the error.

The U.S. Supreme Court is responsible for several of the changes
in the AFDC program over the past several years.® Between 1968 and
1970, the Court eliminated the substitute father rule, the durational

3The major court decisions are discussed below,
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residence requirement, and the “man assuming the role of spouse” rule.
Tt required fair hearings for recipients whose benefits were to be re-
duced or terminated, and it implied that welfare benefits had the status
of property. These victories for welfare recipients resulted in a more
equitable system and, undoubtedly, some increase in the welfare rolls.
As the composition of the Court changed, so did the tone of its deci-
sions. Between 1970 and 1972, a maximum payment was ruled to be
an acceptable method of limiting payments, home visits by caseworkers
were not considered to be an invasion of personal privacy, and the use
of a reduced standard was deemed to be appropriate. On balance, how-
ever, the Court did liberalize the AFDC program.

1. THE SoCIAL SECURITY AMENDMENTS OF 1967

The Johnson administration’s welfare proposals made in early 1967
were, for the most part, an effort to make AFDC more adequate and
equitable. The House Ways and Means Committee under Wilbur Mills
was, in contrast, concerned primarily with stopping the growth in the
caseload. Compromise produced a curious mixture of provisions to
contract and liberalize the program.

Social Services

While some social services have always been given to AFDC recipi-
ents in the process of administering the money payments, Congress
did not provide for Federal financial support of social services until
1956. The 1962 amendments to the Social Security Act liberalized the
Federal matching provisions and permitted HEW to require the
States to provide certain minimum services. Services could be provided
both to recipients and to people who were likely to become recipients.
The 1967 amendments broadened the program of services that States
were required to provide. The emphasis of these provisions was on
gervices which would increase the employment of welfare recipients.
Services such as employment counseling, job referral, employability
testing, and day care were to complement the WIN program and the
$30 and one-third earnings exemption. The States were specifically
required to offer family planning information and services. Because
the States might not have the ability to provide services in sufficient
quantity, they were given permission to purchase services from other
sources, both other Government agencies and private agencies. The
amendments also required that services for AFDC families be fur-
nished by the same organizational unit as that providing child welfare
services. The Congress felt that furnishing AFDC and child welfare
services in different agencies “diminishes the prospect of the State
being able to concentrate the available help for the families that need
this help.” *

Expenditures for services have grown very rapidly since 1967. In
fiscal year 1967, expenditures for AFDC services, administration, and
training combined were $386 million. By 1970, they had grown to $881

¢ Report of the Committee on Ways and Means on H.R. 12080, August 7, 1967,
p.98. .
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million.® Data on expenditures for services alone are availabie for fis-
cal 1970 and later years. Expenditures rose dramatically from $546
million in 1970 to $754 million in 1971 to $1,720 million in 1972.¢

It 1s difficult to determine to what extent these increased expenditures
for services actually represent increased services provided to AFDC
recipients. HEW staff admit that these figures seriously overstate the
amount of services delivered, and that most of the caseworkers’ time
1s still spent determining eligibility and payment levels. The Federal
Government pays 75 percent of the States’ expenditures on services but
only 50 percent of expenditures for administration, so that States have
an incentive to bill caseworkers’ time as services instead of administra-
tion. The actual amount of caseworkers’ time devoted to services re-
mains unknown.

Two other features of the Federal law cause these data on expendi-
tures to overstate the increase in services provided to welfare recipi-
ents. The Federal Government will fund services for people who are
not on welfare but who are potential recipients. Secondly, services can
be purchased from other Government agencies and from private
agencies. This means that funds for social services under the public
assistance titles can be used for services provided outside the welfare
agencies that have little direct impact on welfare recipients. For
example, funds can be given to correctional institutions and drug treat-
ment centers even though the majority of the people served are not
on welfare. In some places funds can be used to purchase day care
services for women who are not on welfare. Published data do not
permit an estimate of the extent to which expenditures on services are
being used to help people who are not on welfare, but it may have
become considerable in the past few years.

The effectiveness of social services in reducing welfare dependency
has yet to be conclusively demonstrated. Even if all the expenditures
billed as services were actually being used to provide services, they
may have had little impact on the caseload. Handler and Hollings-
worth, for example, found that social service activity in Wisconsin is
“* * * little more than a relatively infrequent, pleasant chat. It is
somewhat supportive. It is rarely threatening but also not too mean-
ingtul in the sense of either helping poor people get things they need
or in changing their lives.” ” Caseworkers were found to be useful
in helping recipients take advantage of the medicaid program, but
had Iittle else of a tangible nature to offer them. Recipients’ employ-
ability scemed unaffected by the services. Other studies of the effect
of services on welfare recipients confirm these findings.® These studies

* “Expenditures for Public Assistance Payments and for Administrative Costs,
by Program and Source of Funds: Fiscal Years 1936-70,” National Center for
Social Statistics Report F-5 (fiscal years 1936-70), Department of Health. Edu-
cation, and Welfare. Reports by the NCSS on expenditures have been discon-
tinued.

°® Data obtained from the Division of Finance, Office of Financial Management,
J‘:Social and Rehabilitation Service, Department of Health, Education, and Wel-
are.

"Joel F. Handler and Ellen Jane Hollingsworth, The “Deserving Poor.” A
Stud2y of Welfare Administration (Chicago: Markham Publishing Co., 1971),
p. 127.

®For a discussion of several other evaluations of social services see Sar A.
Levitan, Martin Rein, and David Marwick, Work and Welfare Go Together
(Baltimore : The Johns Hopkins University Press, 1972).
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were, however, made before the rapid growth in expenditures for
services following the 1967 amendments. The long run impact of a
“full” program of services, whatever that may mean, has not yet been

determined.?
The WIN Program

The work incentive or WIN program established by the 1967 amend-
ments is the first federally supported manpower program designed
specifically for welfare recipients. WIN, which is administered by the
Department of Labor, was designed to provide on-the-job training,
institutional and work experience training, work projects for people
for whom a regular job cannot be found, and direct referral to jobs
for people who do not require training. Welfare departments must
refer all appropriate recipients to the Department of Labor other than:
(1) children under 16, or over 16 and attending school; (2) people
who are old, ill, or incapacitated or who live far from a WIN pro-
gram; (3) people who are needed in the home because of the illness
or incapacity of someone in the household. Unemployed fathers are to
be given first priority for referral. The law does not require that moth-
ers be referred to the Department of Labor, but the States can impose
such a requirement provided that adequate day care is available. If a
recipient refuses, without good cause, to participate in a WIN pro-
gram or to accept a job, the individual is to be excluded in determining
the amount of the family’s AFDC benefit. Participants in a training
program are paid an incentive payment of up to $30 a month. This
payment and wages from work projects are disregarded in determining
the AFDC benefit.

While a casual reading of the legislation would suggest that many
adult recipients would be referred for WIN, the requirement that wel-
fare agencies refer only those recipients judged to be appropriate has
resulted in widely differing policies and probably a lower rate of refer-
ral than anticipated by the framers of the law. Only one-quarter of the
recipients who have been assessed for narticipation in WIN have been
found appropriate for referral, and fewer were actually referred. As
might be expected, child care responsibilities and poor health werc the
major reasons for being found inappropriate. Of people referred for
WIN, less than three-fifths were actually enrolled in the program,
while the remainder were referred back to the welfare departments.*®
Some places had waiting lists to enter the program, suggesting that
it was attractive to welfare recipients. But the number of people who
failed to appear for interviews or refused without good cause to enter
the program indicates that its attraction was not universal.

Betwoen October 1968, when the program began and September
1971, 317,000 people were enrolled in WIN projects. Projects providing
institutional training. including remedial education, have been most
common. Fewer participants have received on-the-job training, and
almost no emphasis has been placed on creating jobs through special
work projects.

°Tn fact. it may never be determined. As a part of the Revenue Sharing Act
of 1972, the Congress converted the open-ended Federal grants to States for
services into » fixed appropriation with formula sharing among the States.
 Ibid., pp. 94-95.
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Of the 200,000 people who were no longer in the program as of
September 1971, the vast majority had not completed it successfully.
Only one-fifth, or 43,000, enrollees were placed in jobs and were con-
sidered to have successfully completed the program by remaining
employed in the 3- to 6-month period of “job entry.” * The low success
rate results, at least in part, from the characteristics of the population
WIN is designed to serve. Over one-half of the participants are women
with children. Their desire to remain in the program may not always
be strong and the need to care for their children can provide a good
reason to quit. But the lack of good jobs at the end of the program
may be an equally important explanation of the low rate of com-

letion.

P Data collected on the work experience and earnings of participants
completing the program suggest that people who gain most from WIN
are those with the highest earnings potential. People were more likely
to be placed in jobs the greater the number of years they had been
previously employed and the higher their previous earnings. Increased
years of schooling also increased the placement rate, although by more
for women than for men. Men were more likely to be placed in jobs
than were women and were placed in jobs paying higher wages. They
earned an average of $2.50 an hour while women averaged $2 an hour;
only 13 percent of the women placed earned $2.50 or more. Women, on
the other hand, experienced a greater gain over their previous wage.
They gained $.80 an hour while men gained only $.46 an hour, and only
13 percent of women experienced no gain compared with 39 percent
of men.**** People who are placed appear to remain in a job. A follow-
up study of people who had successfully completed the program found
that 80 percent were still employed 6 months later.!*

The effect of WIN in reducing the need for welfare is dwarfed by
the explosion in the caseload. During the period from October 1968 to
September 1971, the number of families receiving AFDC grew by
1,354,000. This means that the total number of people placed in a job
by WIN was only slightly more than the average monthly increase
in the caseload. Furthermore, some people placed in a job did not
earn high enough wages to move them off welfare. HEW collects data
on the number of families who leave welfare within 6 months of com-
pleting their training, or roughly during the period of “job entry.”
From the beginning of the program through September 1971, 31,300
families left welfare because of employment or increased earnings due
to participation in WIN.® More than half of these families were
receiving AFDC-UF and therefore were headed by a male. Families
headed by women, who comprise the bulk of the welfare population,
had only a slim chance of being brought out of welfare dependency
by the WIN program.

™ Ibid., p. 97. The period of job entry, as defined by the Department of Labor,
is the period after they are placed in a job but before they terminate the program.

3 % Analysis of WIN Program Termination Data (Fiscal Year 1970).” Analvtic
Systems, Incorporated, May 1971. Analytic Systems, Inc. found that the data
collected on participants terminating the program is adequate for some purposes
but “cannot be shown to be statistically valid.”

*Tevitan, Rein, and Marwick, Work and Welfare. p. 99.

& National Center for Social Statistics, Reports E-5, Department of Health,
Education and Welfare. Data for the quarter July-Septemher 1970, were not
reported and were interpolated from the preceding and following quarters.
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Changes in Cost Standards and Tax Rates
J

The AFDC benefits given to families who meet the noneconomic
eligibility criteria are determined by a complicated set of rules. Some
of the rules are made by the Federal Government and are uniform
nationwide, while others are made by the States and vary considerably.
These rules changed significantly between 1967 and 1971 as a result
of the 1967 amendments and changes made by the States on their
own initiative.

The two most important parameters describing the schedule of
AFDC benefits are the cost standard and the “tax rate” on income.
Cost standards, which are set by the States, are the amounts of money
that families of various sizes and compositions are thought to require
to satisfy their basic needs. The cost standard is used to determine
whether a family is eligible for AFDC; in some States the cost stand-
ard is also the amount paid to families with no income. The benefit
given to a family with income is determined by the cost standard and
the “tax rate” on income, or the amount by which AFDC payments
are reduced as income increases. The tax rate on income is determined
by statutes and administrative regulations made by both the Federal
Government and the States.

In practice, many States do not pay families the full difference be-
tween the cost standard and their countable income. Some States limit
payments by imposing a maximum on the payment that a family can
be given, and the maximum is usually smaller than the cost standard.
Some States limit benefits by a “percentage reduction”; that is, paying
a percent of the difference between the cost standard and countable
income. Recently, as will be discussed below, many States have begun
paying the difference between a percent of the cost standard and
countable income.

Many of the changes in States’ cost standards and tax rates over
the past several years were made voluntarily by the States. The changes
discussed in detail here are those required by Federal legislation and
regulations. After these are discussed, the combined effect of State
initiated changes and federally required changes on the benefit sched-
ules will be described.

CHANGES IN THE TAX RATES ON INCOME

The AFDC tax rate, or the rate at which payments are reduced as
income increases, depends to a large extent on the amount of income
that can be disregarded in calculating the payment. When some of an
increase in income is disregarded, the AFDC payment is reduced by
less than the increase in income. Disregards, in other words, lower the
tax on income.*

Prior to the 1967 amendments, the income of AFDC recipients was
disregarded only in limited circumstances and at the option of the
States. In 1962 States had been given the option of permitting “all or

1 por a full discussion of the effective tax rates imposed by AFDC and other
programs. see papers by Robert I. Lerman, Thad W. Mirer. and T.eonard J. Haus-
man in Income Transfer Programs: How They Tax the Poor (Studies in Public
YWelfare, Paper No. 4. Subcommittee on Fiscal Policy, Joint Economic Committee
print. Dec. 22, 1972).
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a portion of the earned or other income to be set aside for future
identifiable needs of a dependent child.” As of December 1967, 24
States had some sort of provision for exempting income for a child’s
future identifiable needs, which were usually defined as education or
training. In 1965 States were permitted to disregard $5 of income per
month in computing the AFDC benefit. They were also given the
option of disregarding the earnings of children up to $50 per child
and $150 per household. By December 1967, 28 States were disregard-
ing children’s earnings, although not always the full amount per-
mitted by the statutes. States were required to disregard work ex-
penses, which may include income and social security taxes, union dues,
transportation to work, tools and special clothing, lunches, and child
care expenses incurred because of employment.’” Finally, some income
of AFDC recipients was disregarded according to the requirements
of other programs, including the Economic Opportunity Act, the
Manpower Development and Training Act, and the Elementary and
Secondary Education Act.

The $30 and one-third rule.—The 1967 amendments lowered the tax
on the earnings of AFDC recipients with the explicit objective of in-
creasing the incentive to work. The amendments require that the States
disregard the first $30 of a family’s earnings and one-third of the re-
mainder each month in determining the amount of the payment. No
limitation is placed on the amount of earnings which must be subject
to the one-third disregard. The amendments also require that all of
the earnings of a child attending school full time or a part-time stu-
dent who is not a full-time employee be disregarded completely. The
provisions of the laws other than the Social Security Act requiring
that earnings be disregarded were made ineffective. States could begin
using the disregards immediately and were required to use them by
July 1969.

The effect of the $30 and one-third disregard is to reduce the im-
plicit tax rate on earnings and to increase the payments to families
with earnings. Connecticut is an example of a typical State. It had a
cost standard of $257 in 1967 and paid the entire difference between
this and a family’s income. Payments were reduced by $1 for every
dollar increase in income, and income was therefore taxed at a 100-
percent rate. The $30 and one-third disregard would reduce the tax
rate to zero on the first $30 and 67 percent on the remainder. Indiana,
in comparison, had a cost standard of $271 for a family of four in
1967 but paid a maximum of only $103. Before the amendments, a
family would receive $103 if its income was between zero and $168,
implying a tax rate of zero on income within this range. Beyond $168,
the payment would be reduced $1 for every dollar increase in earn-
ings, implying a 100-percent tax on earnings. If the $30 and one-third
disregard had been used with this cost standard and maximum, a
family would have received $103 if its income were between zero and
$198, implying a zero tax rate within that income range. Beyond $198,
the payment would be reduced by 67 cents for every dollar increase in
earnings.

" State practice often differs from these Federal regulations. A forthcoming
Suheommittee on Fiscal Poliev report on laecal welfare program rules and policies
will detail the degree to which such differences do exist.
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The disregard raises the “break-even point,” or the income level at
which a family’s benefit falls to zero, above the level of the cost stand-
ard. In designing the 1967 amendments, Congress faced the decision
whether to give payments to all families whose income falls between
the cost standard and the break-even point, or to limit payments to
certain families within this range. In the interest of saving money, the
1967 amendments specify that a family cannot become eligible for
welfare until its income before deducting $30 of earnings and one-
third of the remainder falls below the cost standard. That is, the $30
and one-third disregard is used to determine the amount of a family’s
payment but not its initial eligibility.'® The resulting inequity is that
a family with a previous income below the cost standard but a current
income above it may receive benefits, while a family with the same -
current income but no recent month with income below the cost stand-
ard cannot receive benefits. Nor is the second family eligible for med-
icaid, unless the State provides medicaid for the “medically needy.”
This, of course, provides an incentive for families to reduce their
income temporarily below the cost standard in order to establish eli-
gibility. The amendment attempts to discourage the deliberate reduc-
tion of income by prohibiting the States from disregarding the earn-
ings of persons who stop working or reduce their earnings “without
good cause.” This sanction has little force, however, because persons
who stop working have no earnings to disregard.

According to Federal laws, the States cannot place any limitations
on the amount of income subject to the $30 and one-third disregard in
determining the payment. That 1s, the States cannot cut off payments
at some gross income level if this is below the break-even point implied
by the $30 and one-third disregard. Amos v. Engelman, 404 U.S. 23,
decided by the U.S. Supreme Court on November 9, 1971, upheld this
interpretation of the Social Security Act. Some States, however, will
not make payments which are below some minimum amount, with the
stated purpose of avoiding the relatively high administrative cost of
keeping a family on welfare when its benefit is small.

T he treatment of work ewpenses under the £30 and one-third rule.—
The 1967 amendments required that work expenses continue to be
taken into consideration in determining AFDC payments. The issue
that then arose was whether work expenses should be deducted from
earnings before or after the deduction of $30 and one-third of remain-
ing earnings. Under the Federal individual income tax, expenses of
earning income are deducted from gross income in computing taxable
income, which is considered the measure of the ability to pay taxes.
If public assistance were to follow the same rule and use income net
of work expenses as a measure of the need for welfare, work expenses
would be deducted from earnings before the deduction of $30 of earn-
ings and one-third of the remainder. However, HEW requires the
States to deduct work expenses from earnings after $30 and one-third
of remaining earnings have been deducted. Recipients are, in effect,
completely reimbursed for their work expenses.

18 Report of the Committee on Ways and Means on H.R. 12080, Aug. 7, 1967,
p. 107. The report states that disregarding earnings in determining eligibility as
well as the payment would increase the cost of the program by $160 million a
year, and the committee felt that saving this amount was worth the resulting
inequity.
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Payments calculated by deducting work expenses from income after
the deduction of the $30 'and one-third disregard will be greater than
payments calculated by first deducting work expenses, the excess be-
ing an amount equal to one-third of work expenses. This sum can be
substantial even when work expenses are not unreasonably high. For
example, a_family which spends $100 on child care, $30 on work
clothes, and $50 on taxes will receive $60 more under the former
method than under the latter. With differences of this size, it is not
surprising that several States were slow to comply with the Federal
regulation concerning the treatment of work expenses. By the end
of 1971, however, all States were obeying the regulation.

UPDATING COST STANDARDS ! SECTION 402(A) (28)

The Johnson administration’s welfare proposals made in 1967 would
have required the States to pay the “full need” of welfare recipients;
that is, the difference between the recipient’s income and the State’s
own cost standards, and to update these cost standards to take ac-
count of increases in the cost of living. Congress refused to require
the States to pay full need, but the 1967 amendments did require that
States update their cost standards to take account of changes in the
cost of living. According to section 402(a) (23) of the Social Security
Act, each State must “provide that by July 1, 1969, the amounts
used by the State to determine the needs of individuals will have been
adjusted to reflect fully changes in living costs since such amounts
were established, and any maximums that the State imposes on the
amount of aid paid to families will have been proportionately ad-
justed.” States would not have to continue updating their cost stand-
ards for inflation occurring after that date.

Compliance with the amendment would require increased State ex-
penditures of widely varying amounts. Requiring that States update
their cost standards for inflation occurring “since such amounts were
established” means that some States would have to increase standards
by more, over the long run, than others. States which had recently
increased their standards by amounts less than the increase in the
cost of living would have to update less than States which had not
recently updated and would therefore have to update by an amount
equal to the full increase in the cost of living. Furthermore, the
amendment takes no account of the variation in the level of prevailing
benefits. If two States are required to update their standards by the
same percent, a high-benefit State will have to increase standards by
a larger dollar amount than a low-benefit State. In this way, greater
dollar increases in expenditures are required of States already making
high payments than are required of States with low payments.

In spite of the differential impact on the States, there was not much
resistance by the States on the grounds that the amendment was in-
equitable. As the following discussion will show, States have been so
successful in avoiding the major thrust of the amendment that they
have not bothered contesting these details.®

The impact of section 402 (a) ( 23) on the caseload and on payments
could have been large, because many States had not recently increased

®The avoidance of this provision by the State of California is discussed in
detail by Peter Sitkin elsewhere in this volume,
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their cost standards to keep pace with the rising cost of living. Wilbur
Cohen, testifying before the Senate Finance Committee in 1967, said
that only 25 States had increased their standards within the past 2
years and several had not changed their standards in 10 years.?® In-
“reases in the standard would make more families eligible and, if no
vestrictive compensating action were taken, would also increase pay-
ments to families already on the rolls. These increased costs were pre-
sumably to be offset by the work incentive program and the disregard
of $30 of earnings and one-third of the remainder, which were sup-
posed to encourage work and reduce the need of recipients. In fact,
however, welfare costs skyrocketed between 1967 and 1969, swamping
any effect these work incentive features might have had.

HEW’s desire for updating cost standards did not survive the
change in administrations. The new administration was reluctant to
force the States to increase their cost standards at a time when welfaré
was already a growing financial burden and sweeping reforms were
under consideration. The July 1, 1969, deadline for updating passed
with little response by the States, and many of the States which did
respond did so incorrectly or inadequately. On July 25, HEW, after
prodding from the National Welfare Rights Organization, listed 39
States which had failed to comply with HEW’s terms on updating.®
Only in October of that year did HEW give the States its interpreta-
tion of section 402 (a) (23) and list the acceptable methods for deter-
mining the required increase in standards. The agency remained
reluctant to take action against the moncomplying States. “* * *
[E]ssentially, the administrators were engaged not in implementing
the law but in effectuating a delaying action.” **

The October memorandum to the States left them with considerable
discretion in interpreting the updating requirement and the oppor-
tunity to devise ways of avoiding it. States have had several methods,
in addition to their complete control over cost standards, of limiting
payments to welfare recipients. Maximums and percentage reductions
have been used for many years to limit payments. In October 1967, 27
States had maximums and five used a percentage reduction. Four
States paid the full difference between income and a percentage of the
cost standard.?® States which wanted to resist making additional pay-
ments in response to the updating requirement had these several ap-
proaches from which to choose, although it was not known whether
any of them would be permissible.

States have interpreted section 402(a)(23) in several ways. All
States have increased their cost standard, or what will be called below
the “full” cost standard. In order to avoid a larger caseload and higher
benefits, however, many States have changed their method of determin-
ing payments and, indirectly, their method of determining eligibility.
These changes have permitted States to reduce payments if they wish

® Hearings before the Committee on Finance, U.S. Senate, 90th Cong., first
gess.. on H.R. 12080, p. 259.

st Robert L. Rabin, “Implementation of the Cost-of-Living Adjustment for
AFDC Recipients: A Case Study in Welfare Administration,” University of
Pennsrlvania Law Review, vol. 118, No. 8 (July 1970) p. 1154,

2 Ihid., p. 1156.

3 «)\oney Payments to Recipients of Special Types of Public Assistance, Octo-
ber 1967,” National Center for Social Statistics Report D—4 (October 1967),
Department of Health, Education, and Welfare.
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and to restrict eligibility. Welfare recipients have responded by chal-
lenging the States in the courts, and the issue has reached the Supreme
Court twice, in Rosado v. Wyman, 397 U.S. 897, and Jefferson v.
Hackney, 406, U.S. 535.

Rosado v. Wyman, decided in April 1970, arose out of a change in
the method by which New York computed the needs of welfare recip-
ients. New York had calculated need as the sum of “basic needs,” which
depended only on the number and age of the children in the family,
and “special needs,” which varied according to the particular circum-
stances of the individnal family. In 1969, it adopted a system fixing
maximum allowances per family based on the number of family mem-
bers. These maximums did not. take into account the amounts which
had previously been given as special needs, although a routine quar-
terly lump-sum payment was instituted in lieu of special needs grants.
The net effect was to decrease benefits by about $40 million.

In its decision, the Supreme Court made a distinction between chang-
ing the cost standard and changing the level of benefits. It ruled that
section 402 (a) (23) required States to increase cost standards, and that
New York’s lower standard therefore was not permissible. But from
an examination of the section’s legislative history, the Court could
find no clear indication that Congress intended States to increase bene-
fits. Congress had rejected several amendments which would clearly
have required increased benefits and instead chose language which was
ambiguous.®* But if States were not required to increase payments,
what was the updating of standards supposed to accomplish? The
Supreme Court concluded that, “It has the effect of requiring the
States to recognize and accept the responsibility for those additional
individuals whose income falls short of the standard of need as com-
puted in light of economic realities and to place them among those
eligible for the care and training provisions.” 2* That is. the effect
of updating standards is to increase the number of eligible families.

In order to avoid making higher payments, States could pay less
than full need. They could continue to use maximums, provided that
these were updated, or they could use a percentage reduction, also
called a “ratable reduction.” In the Court’s words, “A ‘ratable reduc-
tion’ represents a fixed percentage of the standard of need that will be
paid to all recipients. In the event that there is some income which is
first deducted. the ratable reduction is applied to the amount by which
the individual or family income falls short of need.” s (Emphasis
added.) But in response to the updating requirement, many States
started to apply a ratable reduction to the standard itself instead of
to the difference between income and the standard. That is. they reduce
the standard by some percent and make payments equal to the dif-
ference between income and this reduced standard. Obviously, a
standard reduced in this way can completely nullify the requirement

* As the Supreme Court stated beautifully, the intention of Congress could not
be inferred from the legislative history of the bill. “The background of section
402(a) (23) reveals little except that we have before us a child born of the silent
union of legislative compromise. Thus, Congress, as it frequently does, has voiced
its wishes in muted strains and left it to the courts to discern the theme in the
cacophony of political understanding.” 397 U.S. 397, 412,

28 Thid., 413,

%397 U.K. 397, 409 footnote.
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that States update their cost standards. By January 1971, 21 States
were applying a ratable reduction to their cost standards.

HEW supported this procedure, even though it appears to be in
direct conflict with the meaning of section 402(a) (23). In January
1970 they issued State letter 1074 which recognized that States were
using a reduced standard and requested that States report both the
“full” standard and the “payment level,” or reduced standard. States
were given permission to compute the payment by comparing income
less deductions to either the standard or the payment level. In doing
this, HEW accepted the States’ method of avoiding the use of the
updated standard.

HEW maintains that the full, and presumably updated, standard
is used to determine eligibility and that the lower standard is used to
determine the payment. It can thereby claim that States with two
standards are complying with the Rosado v. Wyman decision, which
requires that States update their standard of eligibility but does not
require them to increase payments. HEW defines the full standard as
“the amount with which income from all sources is compared to de-
termine whether or not (initial) financial eligibility exists. Use of the
full standard for this purpose * * * is mandatory only for AFDC
applicant families with earned income who have not received assist-
ance in any of the four preceding months.” ** As discussed in a previous
section, families which have not received AFDC within 4 months are
not permitted to deduct $30 and one-third of remaining earnings when
comparing income to the full standard. If their countable income be-
fore the earnings disregard is less than the full standard they are con-
sidered eligible. According to this HEW definition, “eligibility” does
not mean that a family receives a payment, but that it can deduct $30
and one-third of remaining earnings in determining whether it should
receive a payment.

The payment standard is defined as “the amount from which income
‘available for basic needs’ is subtracted to determine the amount of
assistance to which a family is entitled.” 2 Income available for basic
needs is income less all permitted deductions, including the $30 and
one-third earnings disregard. The State may pay all or part of the
difference between the payment standard and income available for
basic needs.

If the full standard is higher than the payment standard, which is
the case when a ratable reduction is applied to the cost standard, a
family which is eligible according to the full standard may not receive
any payment. This will occur when the family’s income less disregards
except the $30 and one-third disregard is less than the full standard
but its income less all disregards is greater than the payment stand-
ard. A State may therefore update the full cost standard by the re-
quired amount but deny payments to some families whose incomes are
below the full standard. But if eligibility is given a more reasonable
definition, that a family is eligible 1f it receives a payment, then such
a State has not updated its eligibility standard and 1is not complying
with the Rosado decision.

8 «0QAA and AFDC: Standards for Basic Needs for Specified Types of Assist-
ance Groups. March 1971,” National Center for Social Statistics Report D-2
(March 1971), Department of Health, Education, and Welfare.

7 Ibid.
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The legality of a reduced standard came before the Supreme Court
in Jefferson v. Hackney, decided in May 1972. Three more appointees
of President Nixon had joined the court since the Zosado decision. The
Court held that a reduced standard was consistent with section 402
(a) (23). In the decision, Justice Rehnquist wrote that the Court was
unconvinced by the argument made in Rosado that, if the legislation is
to have any meaning, the effect of updating cost standards is to in-
crease the number of eligible families. “The cost of living increase that
Congress mandated would, of course, generally tend to increase eligi-
bility, but there is nothing in the legislative history indicating that this
was part of the statutory purpose * * * The Court [in Rosado] men-
tioned widened eligibility simply as one of several possible cffects that
might follow from the statute as so construed.” 28 Justice Rehnquist
wrote that the purpose of section 402(a) (23) stated in Rosado was to
require the State to “* * * lay bare the extent to which their programs
fall short of fulfilling actual need * * * and * * * to prod the States
to apportion their payments on a more equitable basis.”2® A ratably
reduced standard, he argued, both exposes the level of unmet need and
apportions the limited welfare benefits more equitably than the former
system of maximum grants. But, as the dissent pointed out, a State
which increases its cost standard and then determines both payments
and eligibility on the basis of a reduced standard has done nothing
more than a “meaningless exercise in bookkeeping.” %

The history of section 402 (2a) (23) is an excellent example of Handler
and Hollingsworth’s thesis that “the top-level decisionmakers delegate
authority as the principal technique for avoiding the political risks of
resolving these conflicts.” ** Handler and Hollingsworth illustrate how
authority for making welfare policy is decentralized from Congress to
the States and from the States to the localities. Although Congress
desired some increase in cost standards in 1967, it was unwilling to
take the responsibility for increasing welfare costs. Nor would the
Supreme Court, faced with the ambiguous legislative history of the
bill, take the initiative in forcing the States to increase benefit levels.
After-admitting that the langnage of the amendment was vague, it
took a position in Zosado which would have the least effect on the
States, given that “courts should construe all legislative enactments
to give them some meaning.” 32 In Jéfferson v. H ackney, the Court said
that the updating requirement does not force the States to increase
either benefit levels or eligibility standards to adjust for increases in
the cost of living. The result is that any increases in payments which
have occurred have been made voluntarily by the States.

2406 U.S. 535, 543-544 and footnote.

? Ivid., 542.

% Ibid., 567.

“ Handler and Hollingsworth, The “Deserving Poor,” p. 16.
397, U.S. 397, 415.
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ACTUAL CHANGES IN COST STANDARDS AND BREAK-EVEN POINTS

Although the updating requirement was contravened, the AFDC
benefit schedule was significantly liberalized between 1967 and 1971.
Some States did increase their cost standards without instituting
methods to limit payments, and all States with maximums increased
them. The disregard of $30 of earnings and one-third of the remainder
also increased benefits considerably for families with earnings. The
actual changes in the cost standards and in the methods used by the
individual States to limit payments are presented here. The changes
in the income levels at which families become eligible and ineligible
for AFDC are then calculated.

Unfortunately, the information presented here is not completely ac-
curate. The data on cost standards and on methods of limiting pay-
ments were obtained by HEW, but may not be completely accurate be-
cause HEW does not always interpret the States’ reports correctly,
because the States’ practice may not be what they report, and because
they might not report all the relevant procedural “details.” Further-
more, the data published on cost standards do not always refer to the
same month as the data published on methods of limiting payments,
and the two sets of data are not always consistent with each other. This
means that it is difficult to obtain a complete picture of the system at
any single moment in time. The assumptions involved in estimating
the income levels at which families become eligible and ineligible will
be discussed below.

The changes in States’ cost standards and in their methods of limit-
ing payments are shown in table 1. Every State increased its cost
standard, although the magnitude of this response varied considerably.
The “full standard” for a family of four in July 1971 was higher than
the “cost standard” in January 1967 in all States. The increase ranged
from $6 in Montana to $146 1n Oregon, and from 2 percent in Mon-
tana to 80 percent in Maryland. The average of the standards, not
weighted by the number of welfare recipients or poor people in the
State, was $214 in 1967 and rose to $283 in 1971 or by 33 percent. There
was no relationship between the level of a State’s standard in 1967 and
the dollar increase in the standard between 1967 and 1971. States with
low standards in 1967 increased them by no more or less, in general,
than States with high standards.



TABLE 1.—AFDC cost standards for the basic needs of a family of four and methods of limiting payments, 1967 and 1971

1967 1971
Largest Full cost Largest
Cost Percentage amount paid standard Percentage  amount paid
standard for Reduced Maximum reduction for basic for basic Reduced Maximum reduction for hasic
basic needs ! standard payment of payment needs needs ! standard payment  of payment needs
¢V} (2) 3) ) (5) (©) (@] (8) 9 (10}
Alabama_____________ 8177 . $90 50.0 $89 $232 $81 $110 . .____.. $81
Alaska_ . ___________. 255 .. 140 - _______. 140 400 _____.____ 2300 oo _.._ 300
Arizona._______.______ 232 _______.__ 134 __________ 134 2506 .. 65. 0 167
Arkansas._____.______ 174 __________ 85 .- 85 229 __________ 106 __________ 106
California______.______ 220 . _____. 221 .. 220 274 L _____ 261 _.________ 261
Colorado-.__._______. 216 $162 _ . .__ 162 242 ... 250 . __._ 242
Conneecticut_ _________ 257 257 s I 327
Delaware_ . ____.______ 236 __ . _______ 149 __________ 149 287 . 60. 0 172
District of Columbia__ 182 e __ 182 318 239 L _. 239
Florida_. .. __..______ 196 . _____.__ 78 o 78 223 . 60. 0 134
Georgia___.__________ 188 . ____ 126 L ____. 125 227 .. 149 72. 8 149
Hawail_______________ 220 . 220 27 . 271
Idaho_______________._ 212 . 212 272 241 o ._. 241
Tlinois_ . ________ 18Y e ____ 181 272 272
Indiana._ ____________ 271 .. 150 _______.._. 150 363 _____.___. 175 . __ 175
Towa_ . __________ 192 o ___. 95.0 182 300 . .__ 81.0 243
Kansas__ . __________. 234 . 234 335 321 o ______ 321
Kentucky. .__________ 190 .. _____ 3180/220 86. 5 164 234 (4 8220/270 ___._____. 4171
Louisiana_ ___________ 162 __________ 116 __________ 116 204 104 __ . ______ 51.0 104
Maine.______________ 264 __________ 137 . 137 349 __________ 152 . _____ 152
Maryland____________ 172 . 250 _______.__ 172 311 200 ... 200
Massachusetts________ 250 L 250 349 ... 349
Michigan__.____._____ 223 o 223 350 ... 350
Minnesota_ - ________ 215 o 215 334 . 334
Mississippi. .- . .____ 194 __ . _____ 50 27.0 50 277 .. 60 40.0 60
Missouri._____.____.___ 225 __ . ____ 114 __________ 114 303 __________ 130 . ________ 130
Montana. ____._____._ 210 . 219 225 206 o ___._ 206

98
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TapLe 2—AFDC monthly entry and exit incomes for a family o f four,
1967 and 1971

Entry and exit

income,! 2 Entry income,?3 Exit income,22

January 1967 July 1971 July 1971
Alabama_ - o oo $237 3292 $242
Alaska - - oo 315 460 720
ATZONA - — e ceme e 292 4321 4512
ATKANSAS - o e meemee e 5 234 289 464
California . - - - oo 280 334 531
Colorado . - - ccccem oo 276 302 483
Connecticut o occ oo 317 387 610
Delaware. - ccecceoccmememe2 2 4 301 4 302 4 558
District of Columbia________._- 242 4 383 4 486
Florida e o oo 256 283 454
Georgif- - oo - 4 253 287 460
Hawalio - cccccccceceeece e 4285 1 336 4534
Tdaho - oo oo 4277 4 337 4 489
THINOiS - o ccmmm e 241 332 528
Indiana . - c oo e 4 326 4428 4 672
TOWA - o oo eeme e = 4 257 360 570
KANSAS - o memmememmm e e = 294 395 602
KentucKy - - o ccommcmmeemo o 250 294 471
Louisiana - ccccocmo e 222 264 276
Maine. . oo emm e 314 409 644
Maryland - o oo aa 232 371 420
Massachusetts . - - oo - 310 409 644
Michigan_.oocoeoomoeoo 283 410 645
Minnesota . o o ccocc oo 275 3904 621
Mississipploccccmmemmccaoceoman 254 337 536
MISSOUT o cmcmm e 4290 4 368 4 582
Montana . - ccecceocmeeeem oo 279 285 429
Nebraska __ccccccomooe o 337 1412 4 648
Nevada - - v ccemmecme e 4327 4385 4392
New Hampshire_ .- _--_ 264 354 561
New Jersey-cco-eeeceoeancaao- 340 384 606
New MexiCoo oo oo eeo - 253 263 424
New Yorke oo cccomom oo 322 396 624
North Carolina____ .- 208 244 358
North Dakota oo 311 360 570
OhiO - oo 292 318 420
Oklahoma - - - oo mee e o 223 282 404
[077-1:40) MNP RER 263 409 538
Pennsylvania_ - - ccooooooooo- 257 373 590
Rhode Island - - - 285 323 514
South Carolina__ - oo _- 216 258 417
South Dakota. - o coomamaoea 4313 360 525
Tennessee - - -« —cccmmmem—mm-mx 258 277 446
TOXAS - - - mmmm e mmmemm 224 257 342
Utah o oo 245 380 447
Vermont - oo 270 387 610
Virginif - - oo e meemeeao 255 339 512
Washington__ - 269 346 549
West Virginia_ - - oo = 283 325 327
WiSCONSIN e c e e e m 278 363 531
Wyoming o -ocmeccccmemmao- 4305 343 510

See footnotes, p. 90.
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! If Yz is earned income, Yy is unearned income, and Dy; are the deductions from income permitted in 1967
a family receives AFDC if
Y5+Yy—Dg< cost standard.

Entry and exit incomes are the same:
Ygn=Ygx= cost standard +Dyg;.

The cost standard used in the calculations is from table 1, column 1. Dy is assumed to equal $60 plus the
disregards given in the footnotes here.

 These figures all assume that allcwable work expenses are $60 per month on average. In fact, average
work expense figures would vary widely among States due to different State policies. Also, the 1971 amounts
would tend to be higher than the 1967 amounts due to inflaticn and due to increases in the social security
payroll tax which is an allowable expense.

3 If ¥'g is earned income, Yy is unearned income, and Dy are the deductions permitted in 1971 other than
the $30 and one-third disregard, a family not already receiving AFDC will become eligible when

Ye+Yu—Dn< full cost standard.

The entry incoms, Y e, is therefore
Yzn= full cost standard 4Dy

Eligible families can disregard $30 of earnings and one-third of the remainder in computing their payment.
The payment is determined by comparing income less all deductions to the payment standard:

payment = payment standard —[Yg—30~34(Y 5~30)+ Yy—Dn).
The break-even or exit point, Yrx, is where
O=payment standard —[Yz—30—14(Y z—30)+ Yy —Dn],
Yrx=34Y g+ Yy=payment standard+Drn-20.
The entry and exit incomes are unaffected if the family is paid a percent of the difference between the pay-
ment standard and
[¥Yg—30—34(Ye—30)+Yy—Dnl,

or if the State places o maximum on the payment a family can receive. The full cost standard used in the
caleulations is from table 1, col, 6. The payment standard is the lesser of the full cost standard and the reduced
standard, col. 7. Dy, is assumed 6 equal $60 plus the disregards given in the footnotes here. When deductions
are assumed to equal $60, all families who are “‘eligible’’ accerding to the full standard actually receive a
payment except in Alabama. For the sake of simplicity, unearned income is assumed to be zero and all
income is assumed to be earned by adults.

¢ $5 of income, chosen at the option of the State, was deducted from income in computing the entry and
exit incomes.

8 $3 cf income, chosen at the option of the State, was deducted from income in computing the entry and
exit incomes.

or where

In 1971, the entry and exit incomes were no longer equal due to the
introduction of the $30 and one-third rule and the use by some States
of a reduced standard. According to the rule, a family not already
receiving AFDC is eligible if its income net of disregards except the
$30 and one-third disregard is below the full cost standard. If it is eli-
gible, its payment is determined by comparing income less all deduc-
tions to the payment standard. As’its income Increases, it will remain
in the program until its income net of all disregards is as great as the
payment standard. The entry income is therefore a function of the full
standard and deductions except the $30 and one-third disregard, while
the exit income is a function of the payment standard and all
deductions.

The entry and exit points for an individual family depend on the
amount of deductions from income which it obtains. The greater these
deductions are, the higher will be the level of total income at which it
becomes eligible and ineligible for the program. In table 2, deductions
are assumed to equal $60, which is approximately the average amount
of work expenses deducted by AFDC recipients with earnings in 1971.
This does not include deductions for child care and deductions for other
purposes, so the $60 figure is a conservative estimate.?® Families are
assumed to have no unearned income.3*

® Actual average work expense figures would vary widely by State due to
different policies and would be higher in 1971 than in 1967.

* If a family has unearned income, the entry and exit points will be lower than
those shown in table 2.



€L—3¥3L8

L

297 ool 170 - 170 347 . 192 __________ 192

262 . __ 124 ... 124 320 176 o eeeeeceee - 176
New Hampshire_ . ____ 204 e 204 904 o e 294
New Jersey - ceooo - 280 e 280 324 _________. 470 .- 324
New Mexico. .o _____. 193 . 190 95.0 183 203 - 200 88. 0 179
New York___________ 262 o o e 262 336 () e 302
North Carolina-__ ... 148 o e 148 184 159 e meeemeee 159
North Dakota_____._. b3 PPN 251 800 e 300
Ohio- o 232 e 232 258 200 oo 200
Oklahoma - __._____ 163 - 175 . 163 222 189 320 85.0 189
Oregon- - - oo 208 e 203 349 279 e 279
Pennsylvania_.________ 197 o e 197 813 e 302
Rhode Island.._._____ 225 e 225 263 o e m 262
South Carolina_______ 156 o __. 87 e 87 198 e 52.0 103
South Dakota___.____._ 248 223 e 223 300 270 e 270
Tennessee_ - ... -___ 198 .- 120 oo __ 120 217 o __ 127 . 127
Texas - oe oo 164 ______..___ 114 .. 114 197 148 e 148
Utah oo oo 185 oo 185 oo -_ 185 320 218 218 .- 218
Vermont . _......_____ 210 o e 210 327 o emmmccee 327
Virginia._______.__... 195 176 215 oo 176 279 261 305 oo 261
Washington__________ 209 _________. 325 . 209 286 e 5274
West Virginia______.__ 223 145 1656 _ .. -_ 145 265 138 182 . __.. 138
Wisconsin._ __._..____ 218 o e 218 303 274 oo 274
Wyoming. .. ooo.-—-- 240 ___..____. 200 .- 200 283 260 227 oo 227

1 Many States’ standards include an amount for rent as paid up to maximum amounts SOURCES

which may vary within States. The standards shown here generslly include the States’
highest rent maximums.

21 child is assumed to be in each of the following age categories: 1 to 4, 5 to 12, 13 to 17.

3 The higher figure applies in industrial counties and the lower in all other counties.

+ These States arc shown as using a reduced standard in “State Maximums and Other
Methods of Limiting Money Payments . . .”” but not iu ‘“Public Assistance Programs:
Standards for Basic Needs . . .” According to the former, Kentucky had a reduced stand-
ard of 73.1 percent of the full standard and New York had a reduced standard of 90 percent
of the full standard. New York’s reduction actually applies only to the non-rent portion
of the standard.

s The payment is reduced by a flat amount of $12.

Col. 1: “Aid to familics with dependent children: Percent that amount paid for basic
needs for a family consisting of father, mother, and 2 children represents of total monthly
cost standard for basic needs of such family, by State, January 1967, revised August 1967,
Department of Health, Education, and Welfare.

Cols. 2, 3, and 4: “Money Payments to Recipients of Special Types of Public Assistance,
October 1967,” National Center for Social Statistics report D—4 (October 1967), Depart-
ment of Health, Education, and Welfare.

Col. 5: The lesser cf cols. 1, 2, or 3, or col. 4 multiplied by cot. 1.

Cols. 6 and 7: “Public Assistance Programs: Standards for Basic Needs, July 1971,
Nationa! Center for Social Statistics report D-2 (July 1971}, table 6. The payment stand-
ard given in col. 2 of table 6 is used as the reduced standard here.

Cols. 8 and 9: “State Maximums and Other Methods of Limiting Money Payments to
Recipients of the Special Types of Public Assistance, July 1971,” National Center for
Social Statistics report D-3 (July 1971).

Col. 10: The lesser of cols. 6, 7, or 8, or col. 9 multiplied by col. 6.

L8
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As of July 1971, all of the States with maximums in 1967 had
updated them. Nine States with maximums eliminated them and two
States introduced them. The increase in the average maximum of
States with maximums in both years, also unweighted, was $40 or 27
percent, considerably less than the increase in the full standard. In-
creasing the maximum costs a State money in higher payments while,
as shown above, increasing the full standard does not necessarily
cost more.

The practice of paying only a percentage of the difference between
the cost standard and countable income increased in this period. Five
St;ttes applied a percentage reduction in 1967 compared with 10 in
1971.

As the history of the implementation of section 402(a) (23) indi-
cates, the increase in the full standard overstates the increase in the
standard used to determine payments. Many States responded to the
updating requirement by applying a ratable reduction to their stand-
ard, and this method of avoiding the updating requirement has be-
come widespread. The number of States applying a ratable reduc-
tion to their standard grew from four in 1967 fo 21 in J anuary 1971.
The amount of the reduction varies from State to State. In Ala-
bama, which applies the largest percentage reduction, the reduced
standard was 35 percent of the full standard. In Kansas, which
reduces the standard least of any State with a reduction, the re-
duced standard was 96 percent of the full standard. In eight States,
the reduced standard was considerably below the 1967 cost stand-
ard. In the other 13 States with reduced standards, the reduced stand-
ard averaged $42, or 21 percent more than the 1967 cost standard.
In States which did not reduce their standards, the standard in 1971
was $70, or 32 percent, more than the standard in 1967.

States which have high full standards tend to use the full standard,
while those with low standards tend to reduce their standards. Those
States with the least generous programs, whose cost standards most
needed to be increased, were the States which responded to the up-
dating requirement by ratably reducing their standards.

Table 2 shows the changes between 1967 and 1971 in the incomes at
which families begin to be eligible for AFDC and in the break-even
points where their payments become zero. In 1967, the “entry” and
“exit” incomes were identical; a family became eligible if its income
net of work expenses and the other permitted deductions fell below
the cost standard and became ineligible if its net income rose above the
cost standard.
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lion. Massachusetts, Minnesota, and Vermont reccived over 50 percent
more than they would have under the old formula; Connecticut, Idaho,
Towa, New York, Pennsylvania, Virginia, North Dakota, and South
Dalkota received over 25 percent more than they would have received.
In some States, choosing the new formula meant increased Federal
grants for AFDC but reduced Federal grants for the other three pub-
Lic assistance categories. But even if the net increase in Federal grants
were small, the higher matching rate for AFDC would lower the cost
to the States of increasing AFDC benefits relative to similar increases
for the other categories.

This change in the matching formula has gone almost unnoticed in
the recent debate over welfare reform. States asking for fiscal relief
probably do not want to publicize the fact that the Federal Govern-
ment has already increased grants to many of them; nor is the TFed-
eral Government anxious to argue that it has given some States a
windfall gain and reduced the cost of their giving an additional dol-
lar of welfare. HEW should be requested to provide a detailed
description of the additional Federal grants resulting from the change
in the matching formula. If this rere done, one could then attempt
to estimate how the additional grants affected the welfare rolls. The
rough data presented here suggest that the effect of the change might
have been significant.

Foster Care

In 1961, States were given the option of extending AFDC to chil-
dren who had been living in families receiving aid but who had been
taken out of their homes to protect their well-being. Aid could be
given to them if they lived in foster homes or institutions. The Fed-
eral Government would match the States payments to foster children
on the same basis as payments made to other recipients. The 1967
amendments made it mandatory that the States extend AFDC to
children in foster care. It changed the eligibility requirements to in-
clude children removed from families which would have received
AFDC if they had applied for it. It also provided that the Federal
Government match the States payments up to $100 a month per child.

In mid-1968, only 12,000 children in foster care were receiving
AFDC. By the end of 1971, the number had grown to 70,000. While
this is, of course, a large increase, it represents only a small share of
the total growth in the AFDC caseload.

Emergency Assistance

Although some families receive AFDC for only a short period of
time when a crisis occurs, the process of determining eligibility and
authorizing payments often takes too long to help people in need of
immediate assistance. The 1967 amendments provided for Federal
financial sharing in emergency assistance given to needy families of
the same general type as are eligible for AFDC. Aid can only be
given when a child is “without available resources [and] the pay-
ments, care, or services involved are necessary to avoid destitution of
such child or to provide living arrangements in a home.” Presumably,
a less rigorous procedure is used to determine eligibility, and payments
are made quickly. In order to prevent abuse of the program, it carries
the limitation that no family can receive aid for more than 30 days
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in any 12 month period. At the end of 1971, States reported 13,300
families receiving emergency assistance. New York City did not
report data on emergency assistance, so that 13,300 is an understate-
ment of the actual number of recipients. Families receiving emergency
assistance are not included in the count of families receiving AFDC,
however, so that they are not a factor in explaining the rapid growth
in the AFDC caseload.

IT. CHANGES v trirE AbpMINISTRATION OF AFDC

The laws and regulations concerning eligibility for Public Assist-
ance and the size of the assistance payment are not the sole deter-
minants of who receives money and how much they receive. The
administration of these rules is also important, and probably more
important than in other income maintenance programs. Whether a
given set of rules are strictly or loosely interpreted and enforced
can 1matke a significant difference in the welfare caseload and payment
levels.

Many changes have occurred in the administration of AFDC, and
only some of them will be discussed here. The focus will be on those
changes which may have increased or decreased the accuracy with
which eligibility and payments are determined. This involves an
examination of administrative changes which have affected the correct-
ness with which caseworkers determine eligibility and payments and
the commitment of fraud by recipients.

Separation of Money Payments and Social Services

Traditionally, caseworkers in welfare agencies have administered
money payments and provided social services as a single function. As
the caseworker inquired about the family’s financial situation, she
would learn about its problems and attempt to help solve some of
them. In providing social services, caseworkers would often gain addi-
tional information about the eligibility of the family and factors which
could affect the amount of its payment.

With the increased interest of professional social workers in work-
ing with welfare recipients and with the amendments providing the
funds to pay them, the combined administration of payments and
services began to appear undesirable. Trained social workers want to
provide services, not compute welfare benefits, and the need to make
welfare agencies attractive to them led IIEW to favor separating the
administration of payments and services. Social workers also felt that
their effectiveness would be reduced if recipients believed that informa-
tion given to them could be used to reduce their payments or remove
them from the rolls.

During the late 1960’s, HEW encouraged separation by funding
numerous demonstration projects. Although separation was voluntary,
HEW reported that in April 1971, 16 States had completely separated
the provision of services and payments and an additional 14 had
achieved “substantial” separation. Only thres States had reported no
progress in this organizational change.3 IHowever, it is difficult to

® “Service to AFDC Families,” Second Annual Report of the T.S. Department
f)t‘ Health, Education. and Welfare to the Congress on Services to Families Receiv-
ing AFDC, July 1971, DHEW Publication No. (SRS) 72-23002, pp. 9-10.
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In States with a reduced standard which is much less than the full
standard, a family may be “eligible” but may not qualify for a pay-
ment. As described above, this occurs if its income net of deductions
except the $30 and one-third earnings disregard is below the full cost
standard but its income net of all deductions is above the payment
standard. 1f deductions are assumed to equal $60, Alabama is the only
State where 2 family could be “eligible” but not, receive a payment.
This can be seen in table 2, where the exit income in Alabama is lower
than the entry income.

Exit points increased dramatically between 1967 and 1971, as is
shown in table 2. The average of the States’ exit incomes for a family
of four increased by 87 percent, and the exit income increased by 100
percent or more in 19 States. A large part of this increase is due to the
$30 and one-third disregard. The entry points, which are unaffected
by this disregard, increased considerably less; the average of the States’
entry points rose by only 26 percent.

Families who are “poor” according to the definition of poverty
developed by the Federal Government were more likely to be eligible
for AFDC in 1971 than in 1967. In 1967, the poverty line for a family
of four was $3,388. The entry and exit incomes in table 2, multiplied by
12 to put them on an annual basis, were higher than the poverty line
in 20 States. In 1971, the entry point, on an annual basis, was higher
than the poverty line of $4,137 in 26 States. The exit point was higher
than the poverty line in every State except Alabama, Louisiana, Texas,
and West Virginia.®

The increase in the entry and exit incomes between 1967 and 1971
has undoubtedly been one of the major factors increasing the AFDC
caseload. Families who were ineligible in 1967 because their incomes
were too high became eligible. Families who would have worked their
way off welfare were permitted to disregard some of their earnings
and remain on the program. The $30 and one-third disregard was in-
tended to encourage recipients to work and thereby reduce their need
for welfare. But by raising the exit incomes, it did more to increase
the rolls than to decrease them.

Change in the Federal Matching Formula

The Federal Government grants money to the States to help them
pay for public assistance. In a section of the medicaid amendments
of 1965 which received almost no publicity, the Federal matching
formula was increased for a sizable number of the States. States were
given the option of being paid according to the existing cash assist-
ance matching formulas or according to the new matching formula
for the medicaid program. Under the AFDC formula, the Federal
Government pays five-sixths of AFDC monthly payments up to $18
multiplied times the number of recipients and a variable proportion
of the remaining payments up to $32 times the number of recipients.
The States bear the entire cost of average monthly payments in excess
of $32. The variable proportion, called the “Federal percentage,” for
a State equals

1-05 (per capita income of the State\ *

per capita income of the U.S.

& rPpis would not necessarily hoid for families with uncarned income, however.
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but can be more than 65 percent and no less than 50 percent. Poorer
States are thereby matched at a greater rate than richer ones.

The 1965 amendments gave States the option of being paid the “Fed-
eral medical percentage” on all public assistance payments without
any limit. The Federal medical percentage of a State equals

1-045 (Per capita income of the State ) 2
) per capita income of the U.S.

but is constrained to be between 50 and 83 percent. States can choose
whether they want to be paid the Federal medical percentage on all
their public assistance payments combined or according to the sep-
arate formulas for the four assistance programs. The new formula is
advantageous to some rich State and to some poor ones, depending on
whether the single medical percentage applied to all payments yields
them more than the combination of a generally higher matching rate
on the first $18 and a generally lower rate on the next $14.

By December 1968, 12 States had substituted the Federal medical
percentage formula for the older formulas. The increase in Federal
grants resulting from this change was sizable. In this month, Federal
grants for AFDC were $17.1 million greater than if they had been
calculated under the older formula, or $205 million on an annual
basis.® This difference is quite significant considering that total Fed-
eral grants for AFDC were $1,404 million in calendar year 1968. New
York accounted for over two-thirds of the increase. The difference in
grants to New York for AFDC under the two formulas was $12.6 mil-
lion in December 1968 or $151 million on an annual basis. In compari-
son, total grants to New York for AFDC were $354 million in 1968.

By June 1970, 28 States had chosen to use the Federal medical per-
centage formula to compute their public assistance grants. Although
HEW does not publish the information required to estimate accurately
the additional Federal grants resulting from adopting the new for-
mula, a rough estimate 1s that States received an additional $300 mil-
lion in grants for AFDC in fiscal year 1970, or 25 percent more than
they would have under the old formula.’” New York received the great-
est share of the increased grants, about $110 million or 37 percent.
Pennsylvania received roughly an additional $45 million, Massachu-
setts an additional $35 million, and California an additional $15 mil-

= «Alternate Method of Computing the Federal Share of Money Payments to
Recipients of Public Assistance,” National Center for Social Statistics Report
H-3 (December 1968) Department of Health, Education, and Welfare.

" Federal grants for AFDC which would have been made under the old formula
(that is, five-sixths of the first $18 of the average payment per recipient and the
Federal percentage of the next $14) were estimated as the product of the average
number of recipients per month in fiscal year 1970, the average Federal grant
per recipient per month, and the number of months in the year. The number of
recipients excludes children receiving foster care because payments to these
children are matched at a higher rate and are impossible to calculate from data
published by HEW. Data on the number of recipients and average AFDC pay-
ments are from the Social Security Bulletin. Data on the number of foster chil-
dren are from the National Center for Social Statistics Report A-2.

Data on the actual Federal grants to the States under the new formula were
obtained from the Division of Finance, Social and Rehabilitation Service, De-
partment of Health, Education, and Welfare. Grants equal the ‘“‘unadjusted” Fed-
eral share of assistance payments less the Federal share of payments for home
repairs, emergency assistance, and foster care.
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‘interpret this data because, in the absence of a Federal regulation, the
definition of “separation” varied from State to State.*®

Tt is difficult to determine whether separation contributed to the in-
crease in the caseload, but it probably had some effect. If it is true that
some of the “services” provided by caseworkers were, in fact, investiga-
tions of recipients’ eligibility, then separation resulted in less time
being devoted to eligibility determination. If fraud is prevalent, then
more people received benefits who were not entitled to them. But, if in
the future separation succeeds in making services more effective, the
long run effect of separation should be to reduce the caseload.

The “Simplified Method”
Determining eligibility for AFDC and the amount of the pay-

ment has always been complicated and time-consuming. In the early
years of the program, payments were determined by asking each
family how much it spent for food, clothing, housing, and other items.
The discretion given the caseworker and the resulting inequity in
treatment led HEW, in 1947, to require the States to establish cost
standards for the basic consumption items. While discretion and com-
plexity remain, the development of cost standards simplified the
process of computing benefits considerably. Fewer changes have been
msade in the procedures for obtaining information about applicants
and recipients. Until the adoption by some States of the “simpli-
fied method,” which will be described ﬁere, information was obtained
hy visiting the home of cach applicant and attempting to verify
the information they provided. But the rapid increase in the case-
load in the late 1960’ and the consequent pressures to control costs

led welfare administrators to question whether this highly individual-

ized treatment was worth the possible savings in preventing error
and fraud.

The regulation describing the “simplified method” of determining
eligibility was published in the Federal Register in January 1969:

The simplified method means an organized method by which the agency ac-
cepts the statement of the applicant for, or recipient of, assistance about facts
that are within his knowledge and competence * * * as a basis for decisions
regarding his eligibility and extent of entitlement. The method includes use
of a simplified form for application and redetermination which will provide
for the information necessary for the determination of eligibility and extent
of entitlement under the State plan * * *. When under the simplified method,
statements of the applicant or recipient are incomplete, unclear, or inconsistent,
or where other circumstances in the particular case would indicate to a pru-
dent person that further inquiry should be made, and the individual cannot
clarify the situation, the State agency will be required to obtain additional
substantiation or verification. In such instances, verification is obtained from the
individual or the agency’s records or from public records, or, with the individual’'s
knowledge and consent, from another source.

The regulation required that each State test the method and that
HEW determine whether the results of the test warrant statewide
implementation. The earliest effective date for statewide implemen-

# On February 1, 1972, HEW proposed a regulation in the Federal Register
requiring States to separate services from assistance payments., Separation is
defined as “* * * the administration and operation of the services function in-
-dependently from the administration and operation of the financial assistance
function.” Coordination of the two functions is provided by the requirement that
a single person at the State level be responsible for both.

87-242—73——S8
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tation, following favorable test results, was April 1, 1970 for AFDC
and earlier for the adult programs.

In October 1969, mandatory statewide implementation of the sim-
plified method in Old Age Assistance and AFDC was postponed by
3 months in order to provide a longer testing period. Regulations
issued in May 1970, postponed statewide mandatory use of the sim-
plified method in the adult categories until July 1, 1971. The effective
date of use in AFDC and medicaid was postponed indefinitely un-
til the Secretary of HEW determines that tests of the method support
its overall effectiveness on a permanent basis.

In December 1971, the National Evaluation Committee on the Sim-
plified Method of Determining Eligibility in Public Assistance rec-
ommended that the simplified method be required for AFDC. They
found that its administrative cost was lower than the conventional
method by a significant amount.*® But an internal HEW committee
has concluded that the simplified method should not be mandated for
AFDC, and the recommendations of the National Evaluation Com-
mittee have not been implemented. The States which used the sim-
plified method in AFDC do so, therefore, voluntarily.

INTERPRETATION OF THE REGULATION

The published regulation does not specify many details of the sim-
plified method, and leaves it open to various interpretations. Currently,
HEW is attempting to define this simplified method in a way that will
preserve its integrity but will provide safeguards against fraud by
recipients. Current interpretation of the regulation puts considerable
emphasis on protecting the program from both caseworker and re-
cipient error and recipient fraud.

According to an HEW manual, the distinguishing features of the
method are that the statements of the applicant or recipient are to be
accepted as true and are to be obtained by an application form, not a
personal interview. Interviews can be used to assist people, upon re-
quest, to complete the form and to provide information about the pro-
gram, but they should be conducted “in an atmosphere of trust as dis-
tinguished from the investigatory interview.” £

Although by this definition the simplified method appears similar
to the method for determining income tax liability, HEW permits
exceptions which can result in significant differences. Interviews to
obtain information can be used when the statements in the form are
incomplete, unclear, or inconsistent or where other circumstances indi-
cate to a “prudent person” that further inquiry is needed. The manual
recognizes the difficulty of specifying exactly what is meant by unclear
and inconsistent and what circumstances would appear questionable to
& “prudent person.” While it gives some examples, such as “The in-

“ “Report of the National Evaluation Committee on the Simplified Method
of Determining Eligibility in Public Assistance,” Department of Health, Edu-
cation, and Welfare, December 1971. The Federal regulations of January 1969,
required that the Secretary of HEW appoint a committee of citizens to eval-
uate the method periodically and recommended changes which would improve
it.

“ Agsistance Payments Administration Financial Assistance Manual, pt. 3;
Social and Rehabilitation Service, Department of Health, Education, and Wel-
fare, p. 4.
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formation given * * * appears to be contradictory” or “* * * the in-
dividual * * * appears to be mentally confused,” a great deal of dis-
cretion is left to the caseworker.42 .

If sufficient information cannot be obtained by an interview with
the applicant or recipient, the agency must obtain information from
other sources. While the agency must obtain permission of the family
before seeking this information, assistance can be denied or terminated
if this permission is not granted.®

‘While it is understandable that welfare administrators, after decades
of determining eligibility through investigations, would be reluctant
to relinquish all authority to use outside sources of information, the
“prudent person” policy 1s vague enough to destroy the intent of the
simplified method. Their reluctance is also reflected in the requirement
that the application form contain conspicuous notice of the penalties
for fraud and that a case be referred to the appropriate law enforce-
ment official if there is evidence that fraud has been committed. The
regulation also requires that the States significantly revise their “qual-
ity control” system, which is discussed below.

USE AND EFFECT OF THE SIMPLIFIED METHOD

Detailed information on the extent to which the simplified method
is being used in AFDC is not available. But according to information
given to HEW by the regional public assistance offices, the simplified
method was being used statewide by 22 States in January 1971, and
on a limited basis in 15 States. At the end of 1971, 28 States used it
statewide and 13 on a limited basis.** However, footnotes attached to
the latter set of data indicate that these figures exaggerate the actual
implementation of the new method. Nevada, for example, was listed
as using the simplified method statewide, but there is “some interview-
ing and routine investigations.” Minnesota was also listed as using it
statewide, but there is a “routine interview.” Several States using it
statewide had exceeded the quality control tolerance levels and re-
turned to the conventional method to some degree : Florida was visiting
all cases; Montana uses the “prudent person” policy in all cases; Utah
was verifying selected eligibility requirements; Maryland, Delaware,
West Virginia, and the District of Columbia used a structured inter-
view and/or other followup measures; and several other States were
deviating from a strict definition of the simplified method in some
manner. New Mexico, which was listed as using the method on a limited
basis, was continuing to exceed the quality control tolerances even
though it verifies information, and plans were being made to dis-
continue use of the method.

A study by the General Accounting Office (GAO) confirms that
State reports on adoption of the simplified method may overstate its
actual use. After examining welfare agencies in New York City, Los
Angeles County, and the Kansas City area, they conclude that, “Gen-
erally welfare centers which were supposedly using the HEW simpli-
fied method were, in fact, using a modified version of that method. We

“ Ibid., pp. 8-9.

“ Ibid., p. 7.

“ Unpublished data received from the Department of Health, Education, and
Welfare.
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found that applicants for public assistance routinely were being inter-
viewed to secure information regarding their eligibility and that cer-
tain eligibility information routinely was being verified.” * On the
other hand, centers supposedly using the traditional method of eligi-
bility determination were not following it closely. Welfare centers
using the traditional method generally made home visits but did not
follow normal investigative techniques for obtaining collateral infor-
mation. The use of collateral sources of information appeared to be
decreasing because of the large increase in the caseload relative to the
number of caseworkers and HEW regulations requiring eligibility
decisions to be made within 30 days of the application for assistance.
In short, “there was not much difference between the extent of verifi-
cation of information at welfare centers using a simplified method and
those using the traditional method of determining eligibility.”  The
agencies’ failure to adopt a true simplified method was not due to any
technical difficulties but to a belief that it does not constitute appro-
priate administration. “Without exception, the directors of the centers
using simplified methods stated that the centers should not rely com-
pletely on applicants’ statements * * * [A] Ithough they believed that
most applicants are honest, eligibility workers have an obligation to
assure themselves that their decisions are based on a reasonable amount
of evidence that applicants qualify for assistance.” +7

The GAO study attempted to determine the effect of the simpli-
fied method on the AFDC caseload. Welfare centers using the simpli-
fied method were compared with those using the traditional method
in the three cities listed above. The results do not indicate that a
“modified” simplified method leads to a much larger caseload than
a traditional method: (1) Centers experienced a greater rate of in-
crease in recipients when they first switched to the simplified method
and when they first separated money payments and services, but the
increase fell closer to the rate of the centers using. the traditional
method as caseworkers became experienced with the new systems. (2)
The percentage of applications which are rejected tends to fall after the
introduction of the simplified method and the separation of services,
and to level off or rise after caseworkers become familiar with the new
methods. Rejection rates do appear lower in centers which use more
strictly defined simplified methods. (3) The number of cases closed did
not appear to be affected by the use of the simplified method. Welfare
officials reported that cases are seldom closed on the basis of informa-
tion obtained at the time of the periodic redetermination of eligibility.
Cases are usually closed when the recipient requests that the case be
closed or when data “voluntarily supplied by informants” indicate
that the family is no longer eligible.

 “Comparison of the Simplified and Traditional Methods of Determining Eli-
gibility for Aid to Families with Dependent Children,” Report to the Committee
on Finance, U.S. Senate, by the Comptroller General of the United States, pub-
lished by the Social and Rehabilitation Service, Department of Health, Educa-
tion, and Welfare, July 14, 1971, p. 11.

“7Ibid., p. 2.

“ Ibid., p. 62.
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Quality Control

“Quality control” is the name given to the systematic review of the
accuracy or quality of caseworkers’ decisions on eligibility and pay-
ment levels. According to HEW, quality control is not for the pur-
pose of identifying fraud by individual families in order to prosecute
them. “Tt is concerned with individual case errors in the case sample
only insofar as they reflect problems in overall agency performance
that require remedial treatment.” ¢ As quality control in industry is
designed to maintain the quality of the product being produced, so
quality control in welfare is supposed to maintain and improve the
administration of the program. Separate procedures have been devel-
oped to deal with fraud, which will be discussed later.

States were first encouraged to have a quality control program in
1964, after a nationwide review of the eligibility of AFDC families
found that 5.4 percent of them were ineligible.*® For the remainder of
the 1960’s, quality control consisted primarily of checking a sample
of the caseworkers’ records to determine whether the correct decisions
had been made on the basis of information contained in the record.
Recipients were generally not reinterviewed to check the accuracy of
information in the record.

At the end of the decade it became clear that quality control was
not detecting inaccuracies in determinations of eligibility and pay-
ments. A quality control study in New York City in 1969 found an
ineligibility rate of 1.2 percent, but the General Accounting Office
reinterpreted the data and found a rate of 10.7 percent.”® As a result

of this and other studies, HEW revised the quality control system
that States were required to use. Adoption of the new system was
required by October 1970.

The adoption of the simplified method of eligibility determination
by some States was an added motivation for an improved quality con-
trol system. When the simplified method is introduced, quality control
becomes important not only as a way to reduce fraud but as part of
a process to improve the simplified method itself. It is unfortunate
that both new systems were introduced in many States almost simul-
taneously. Welfare administrators were already overburdened by the
huge increase in the caseload, and were not able to devote adequate
stafl to quality control. The result, as will be discussed below, is that
the quality control system was largely inoperative at a time when
the simplified method was being introduced in many States and when
quality control was therefore most needed.

DESCRIPTION OF QUALITY CONTROL

_ According to HEW’s description of the new quality control system,
it consists not only of analysis of case records but of investigations of
the accuracy of information provided by applicants and recipients.

® «Quality Control in Public Assistance,” Assistance Payments Administra-
tion. Department of Health, Education, and Welfare, July 1970, revised, p. I-1.

© paul Vernier and Robert H. Mugge, “Findings of the AFDC Eligibility
Review,” Welfare in Review, October 1963, vol. 1, No. 4.

® «Monitoring of Special Review of Ald to Families with Dependent Children
in New York City, Conducted by the Department of Health, Education, and
Welfare and the New York State Department of Social Services,” General
Accounting Office, October 17, 1969.
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A sample of active cases and of negative case actions (rejections or
terminations) is drawn every 6 months by the State, and a full field
investigation is required for all active cases in the sample. The investi-
gator must visit the home of the recipient for an interview. He can
obtain information from the recipient’s relatives, landlord, neighbors,
employer, past employers, neighborhood stores, school records, proba-
tion department, motor vehicle department, the Social Security Ad-
ministration, the Internal Revenue Service, the employment service,
and credit bureaus. The term “investigation” is an appropriate one,
as revealed by the manual on quality control prepared by HEW
for the States.” The recipient’s word is not to be accepted as true, and
Investigators are encouraged to utilize all these sources of information
in order to discover if the recipient is hiding resources, earnings, or
other factors'which might make him ineligible or change his pay-
ment. Investigators should talk to recipients and analyze their be-
havior to obtain “leads” for further investigation. The recipient’s
consent for securing this information should be obtained, but if the
simplified method Is being used the investigator can use collateral
sources even without his cooperation.

The review of terminated cases and denied applications does not
require a field investigation if examination of the case record indicates
that the termination or rejection was appropriate. A field investigation
1s only required if analysis of the case record does not substantiate
the correctness of the action. In contrast to the review of active cases,
which can reveal overpayments and ineligibility which are costly to
the Government, the review of rejected or terminated families reveals
incorrect decisions in which only the family loses. Although the quality
control reviewer should notify the local agency when an error is dis-
covered so that the agency can notify the family to reapply, quality
control is clearly more concerned Witﬂ saving the Government money
than providing welfare to people who qualify.

The system is supposed to determine both the extent to which re-
cipients are ineligible and assistance is erroneously denied to eligible
persons, and the extent of overpayments and underpayments. HEW
requires that the States keep the rates of error discovered below cer-
tain “tolerance limits.” The limits are set at 3 percent for eligibility
errors and 5 percent for payment errors. When the rate of error ex-
ceeds these limits, the States must take two types of remedial action.
Immediate, but short run, changes in the specific factors causing the
error must be made to reduce the error rates to tolerable levels. If, for
example, a high error rate is caused by incomplete or inaccurate in-
formation obtained from clients under the simplified method, the en-
tire caseload can be investigated to obtain information relating to the
factors contributing to the error. That is, the simplified method can
be temporarily abandoned. In the longer run, States must remove the
causes of the error. In the example given here, an appropriate response
would be to simplify the agency’s policies or to improve the forms used
in the simplified method.

® The following information was obtained from “Quality Control in Publie
Assistance,” Social and Rehabilitation Service, Department of Health, Educa-
tion, and Welfare, July 1970.
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IMPLEMENTATION OF THE QUALITY CONTROL SYSTEM

The General Accounting Office reviewed the operation of quality
control in eight States in 1971, more than a year after States were
required to implement the system.®* The two largest States, New York
and California, had not implemented the system on a statewide basis,
although it was operating in New York City. The other six States had
implemented the system statewide, but in varying degrees. None of the
States had completed the investigations of the full sample of cases,
so that the information gathered was not statistically significant. The
GAO found that the investigations which were completed were inade-
quate in most cases, because the factors determining eligibility and
payments had not been sufficiently verified.

Insufficient staff at the State, regional, and national level was a
major reason why the quality control system was not fully in effect.
The Secretary of HEW authorized additional personnel 5 months
after the system was to be implemented, and an HEW official said
+that the lack of staff has meant that HEW ¢ ‘has been able to maintain
only a general knowledge of Quality Control Operations in most
States * * * [and] cannot speak with any certainty about the validity
of [their]findings.’” % Although staffs have been increased since the
GAO study, State staffs are still inadequate for the large effort that
quality control requires.

The first release by HEW of information gathered by quality con-
trol was the results of a study in April 1971, which represented about
one half of the caseload.® (At least 16 States, including some of the
largest, had not fully im lemented the system.) The study found
that errors were made in determining the eligibility or payments of
28.6 percent of the AFDC families. Of families receiving AFDC, 5.6
percent were found to be ineligible. Overpayments were made to 14.6
percent of the families and averaged $44.92 a month. Underpayments
were made to 9.7 percent and averaged $18.32. The welfare agency
caused errors in 13.2 percent of the cases, the family in 12 percent, and
both the agency and family caused errors in 3.4 percent. Most of the
errors were considered to be honest mistakes. Less than 1 percent
of the cases were prosecuted for fraud. The survey did not include
families terminated from the AFDC rolls and families rejected by
the programs. The number of families who were erroneously termi-
nated or rejected is therefore unknown.

Although the rate of error by the agency seems high, it is inevitable
in a system with restrictive eligibility requirements, asset tests, rela-
tive responsibility laws, complicated methods of limiting payments,
special needs, and other administrative nightmares. Some of what
HEW calls “agency error” undoubtedly results from the deliberate
efforts of caseworkers. Caseworkers who are sympathetic to the plight
of their clients and who recognize the restrictive, often arbitrary,
nature of the rules governing eligibility and payments are under-

«Problems in Attaining Integrity in Welfare Programs,” General Accounting
Office, Mar. 16, 1972.

5 Thid.. p. 41.

s OE'W press release, January 3, 1972.
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standably tempted to be more liberal than is permitted. Deliberate:
error by caseworkers is probably less important in causing underpay-
ments to recipients, which were smaller and less frequent than over-

payments,
Fraud

Responsibility for defining, preventing, and prosecuting fraud rested
entirely with the States during the first 25 years of public assistance.
In 1961, in response to press reports about fraud which HEW could
neither substantiate nor refute, HEW issued guidelines for State poli-
cies and procedures with respect to fraud. These guidelines required
the States to establish a policy to deal with fraud, although they did
not specify the details of such a policy. States responded with a wide
variety of definitions of fraud, administrative procedures, Investiga-
tory methods, and other features of fraud control. As in most other-
features of public assistance, particularities of each State have led
to wide variation in their concern about fraud and procedures to deal
with it. The extent of Federal regulation of State procedures, and the-
form which such regulation should take, has been at issue throughout
the 1960’s. The introduction of the simplified method of eligibility
determination and the separation of services and money payments
have raised further questions about the desirable form of fraud
control.®s

Since 1964, HEW has required the States to report each year on
their methods of dealing with recipient fraud and the number of
cases involving questions of fraud. They report on the total number
of cases suspected of fraud, the cases referred to law enforcement of-
ficials, and the cases prosecuted. They do not report on convictions,
s0 that it is not known how many families were legally determined to
have behaved fraudulently.

The data reported in table 3, if taken at face value, suggest that
fraud is not widespread in public assistance and that it is not respon-
sible for the growth in the AFDC caseload. Only 3 percent or less of
AFDC cases were suspected of fraud and less than 0.2 percent were-
prosecuted. The number of cases suspected of fraud declined in the- -
1960’s, as did the cases where facts supported this suspicion. The num-
ber of cases referred to law enforcement officials rose, together with
the number prosecuted. In 1971, suspected cases, referrals to law en-
forcement officials and prosecutions rose sharply. In part, this reflects.
the larger caseload. It could also result from increased actual fraud
or, equally likely, greater efforts to detect fraud as the welfare explosion
reached its peak.

® This toplc and many other administrative issues are analyzed by Sharon:
Galm in Issues in Welfare Administration Welfare—an Administrative Night-
mare (Studies in Public Welfare, Paper No. 5 (pt. 1), Subcommittee on Fiscai:
Policy, Joint Economic Committee print, December 31, 1972).
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TasLE 3.—Public assistance cases involving questions of fraud

Fiscal year—
1964 1967 1970 1971

Cases involving a possible question of fraud__ 42,000 39,200 33,900 51, 024
3 0.3 0.2 0.3

Percent of adult cases__ .- oomonnn 0. .
Percent of AFDC cases____.————-o-_- 3.0 ® 1.4 1.6
Facts sufficient to support a question of
fraud . — o oo emmmmmcm e m = 23,100 18,032 15,500 22, 683
Cases referred to law enforcement officials_ - 6, 700 7,000 8,600 11, 923
Cases prosecuted. . oo oocooaoommmooo oo 2,300 2,600 3,000 4,988

t Slightly less than 3. SOURCES

1964 and 1967: “Developments in Dealing with Questions of Recipient Fraud in Public Assistance
‘1951-67,”" Division of State ‘Administrative and Fiscal Standards, Social and Rehabilitation Service,
Department of Health, Education, and Welfare, pp. 35 and 37.

1970 and 1971: “Disposition of Public Assistance Cases Involving Questions of Fraud,” National Center
for Social Statistics report E-7, fiscal years 1970 and 1971, Department of Health, Education, and Welfare.

These data, however, are not good indicators of the actual amount
of fraud in public assistance. As mentioned earlier, the States are not
required to report on convictions, so that all data refer to suspected
fraud. Furthermore, the variation in State laws and procedures,
among States and over time, make comparisons difficult. Some agencies
report all cases which have been reviewed for possible overpayment
as cases “involving questions of recipient fraud,” while others report
only those where review indicates facts which are sufficient to support
a question of fraud. One agency reports only if the recipient has
liquid assets and refuses to repay the assistance fraudulently re-
ceived.’® Similarly, criteria for referring a case to law enforcement
officials vary from one agency to another. According to an HEW re-
port, “State agencies generally do not refer cases if : (1) the amounts
of money involved are small; (2) voluntary reimbursement or pay-
ment plans are worked out; (3) the recipient has mental or physical
limitations; (4) special hardship exists; or (5) other factors make

‘such referrals infeasible.”” What constitutes “small” amounts of money,
“mental limitations” or “special hardship” is, of course, decided by the
particular aéency administering the program. The decision of law en-
forcement officials to prosecute a case depends on considerations simi-
lar to those of the welfare agencies and varies from one jurisdiction to
another.

The data on fraud also appear of questionable accuracy when they
are compared to information obtained by the quality control investiga-
tions. In 1971, 1.6 percent of the AFDC caseload was reported to in-
volve a possible question of fraud, and in about one-half of these cases

# «Deyelopments in Dealing With Questions of Recipient Fraud in Public
Assistance 1951-67,” Division of State Administrative and Fiscal Standards,
fSocial and Rehabilitation Service, Department of Health, Education, and Wel-
are.

% «Report on the Disposition of Public Assistance Cases Involving Questions of
Fraud, Fiscal Year 1970.” National Center for Social Statistics report B,
.Department of Health, Education, and Welfare.
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the facts were sufficient to support a question of fraud. Quality control
Investigations in 1971 found that 15.4 percent of the AFDC families
made some sort of an “error” in providing information to the welfare
agencies. Much of this error is not fraud but unintentiona) mistakes
made by poorly educated people who are understandably confused by
the complex rules and procedures of welfare. The true proportion of
this error that is deliberate is not known, but it seems unlikely that
questions of fraud would account for only 5 percent of the error found
by quality control, which would be the case if the data on fraud re-
ported to HEW were accurate.

An HEW report on fraud admits that “criteria for identifying and
reporting [fraud] are not as clear as could be desired.” * The discus-
sion above suggests that a stronger statement is probably warranted :
we know almost nothing about the true extent of fraud in' AFDC. This
conclusion is illustrated by the dispute in 1972 between New York
City and New York State officials over the level of fraud in the city.
City officials estimated that 2 to 4 percent of the welfare caseload were
ineligible while the State estimated that 20 to 30 percent were ineligi-
ble. With a disparity as large as this, it is difficult even to guess about
the real extent of fraud.

The inadequacy of the data does not lie solely with the report-
ing system but with substantive issues concerning Government policy
toward fraud. A relatively passive policy toward fraud leaves the
AFDC program vulnerable to charges that fraud is widespread. As
the dispute in New York indicates, welfare fraud can easi v become
a political issue and ignorance about the extent of fraud weakens
public support for the program. On the other hand, the develop-
ment of a clear and uniform definition of fraud and of enforcement
procedures is hampered by a reluctance to make criminals out of
poor people who are trying to get a few more dollars from an inade-
quate and inequitable welfare system. Requiring caseworkers to refer
all cases of suspected fraud to law enforcement officials, regardless
of special circumstances surrounding the case, eliminates a type of
caseworker discretion that could be desirable. Furthermore, law en-
forcement agencies are often unwilling to go through lengthy and
costly prosecution procedures for the small amounts of money involved
in any one case. These costs of exposing and prosecuting fraud help
explain the low rate of reported fraud in AFDC.

IIT1. Jopiciar DecisioNs

The second half of the 1960’s witnessed the development of a new
specialty in the legal profession: welfare law. Beginning with the
Office of Economic Opportunity’s Legal Services program, interest
in protecting welfare recipients grew and funds were made avail-
able for litigation. Restrictive welfare regulations, which for years
had been used to deny benefits to poor families and to control their
behavior, were tested in the courts. States which were not. complying
with Federal law and regulations were challenged by hitherto pow-
erless welfare recipients. Some of the cases, such as Shapiro v.
Thompson, 394 U.S. 618 (1969), which successfully challenged dura-

¥ “Developments in Dealing With Questions of Recipient Fraud,” p. 15.
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tional residence requirements, have resulted in a significant liberaliza-
tion of the program. Others, such as Jefferson v. Hackney, which
was discussed earlier in this paper, were not successful 1n expand-
ing AFDC benefits. On balance, however, the welfare litigation of
the past 5 years has been an important factor contributing to the in-
crease in the AFDC caseload. Making AFDC more equitable has:
meant expanding the program. . .

Cases which reached the U.S. Supreme Court are described briefly:
below. (Rosado v. Wyman is discussed earlier and is not included
here.) State and district court cases have also had a significant ef~
fect on the caseload but are too numerous to list here,

At issue in King v. Smith, 392 U.S. 809 (1968), was the validity
of Alabama’s so-called “substitute father” rule. The Supreme Court
found that this regulation denies AFDC payments to the children
of a mother who “cohabits” in or outside her home with any single
or married able-bodied man. The State therefore denies aid to an
otherwise eligible needy child on the basis that his substitute parent
is not absent from the home. The Court held that the State’s inter-
est in discouraging immorality and illegitimacy is not relevant here
and is therefore not a proper justification for AFDC disqualifica-
tion. It pointed out that Congress has determined that immorality and
illegitimacy should be dealt with throu h rehabilitative measures
rather than measures that punish dependent children and that the
method used by Alabama conflicts with the Social Security Act.
The decision affected 18 other States and the District of Columbia,
all of which had some version of the man-in-the-house rule.

The plaintiffs had argued that the “gubstitute father” rule violated
the equal protection clause of the Constitution by denying aid to cer-
tain groups of needy families without any compelling justification.
The Court held the rule to be inconsistent with the Social Security Act,
and the case was decided without facing any constitutional issues.

The durational residence requirement, whereby assistance is denied
residents who have not lived in the State for at least 1 year preceding
their applications for assistance, was brought before the Court in
Shapiro v. Thompson. According to data published by HEW, 40
States had a durational residence requirement for AFDC of 1 year at
the end of 1967. This case was decided on a constitutional issue, that a
residence requirement violates the equal protection clause. The statu-
tory prohibition of benefits to residents of less than 1 year is a classi-
fication constituting “invidious discrimination” denying the plaintiffs
the equal protection of the law. The Court recognized a legitimate
State interest in safeguarding against the fraudulent receipt of wel-
fare benefits but not by means which inhibit the migration of needy
persons into a State. The implication of this decision, in its broadest
construction, is that any State regulation that impinges on the so-
called basic constitutional right of freedom to travel would be illegal.

Following this decision, New York, Connecticut, Colorado, Rhode
Island, Utah, and West Virginia passed “emergency” residence re-
quirements, arguing that they were necessary to prevent financial
catastrophe resulting from rising welfare costs. The Court held them
unconstitutional in 1972.

In Goldberg v. Kelly, 397 U.S. 254 (1970), and W heeler v. Mont-

gomery, 397 U.S. 280 (1970), the Court decided that welfare recipients
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were entitled to a hearing before their benefits could be terminated.
The function of the pretermination hearing is to produce an initial de-
termination of the validity of the welfare department’s grounds for
discontinuance of payments in order to protect a recipient against
erroneous termination. A recipient must have timely and adequate
notice detailing the reasons for the proposed termination, and an effec-
tive opportunity to defend himself. The recipient is entitled to be rep-
resented by counsel, and an impartial decisionmaker must be used.

These cases were decided on the due process clause of the 14th
amendment: “* * * nor shall any State deprive any person of life,
liberty, or property without due process of law.” [Emphasis added.]
Welfare benefits were therefore implicitly given the status of property,
with the protection granted all property rights under the Constitution.
Justice Black’s dissent, in contrast, considered welfare benofits as
gratuity, not as a right.

At issue in Lewis v. Martin, 397 U.S. 552 (1970), was the “man as-
suming the role of spouse” rule. The Court decided that, in the absence
of proof of actual contribution, a State may not consider a child’s re-
sources to include either the income of a nonadopting stepfather who
is not legally obligated to support the child or the income of a man
assuming the role of spouse, whatever the nature of his obligation to
support. The case was decided on statutory grounds, not on broad
constitutional ones.

In Dandridge v. Williams, 397 U.S. 471 (197 0), the Court ruled that
the maximum imposed by Maryland on a family’s welfare benefit was
not prohibited by the Social Security Act, even though the maximum
was substantially less than the standard of need of large families.
Plaintiffs argued that a maximum violated the equal protection clause
of the Constitution (as well as the supremacy clause). The Court held
that, so long as there is some “reasonable basis” for a State law or reg-
ulation, there is no violation of the clause merely because the law 1s
imperfect or unwise. The Court gave great weight to Maryland’s finite
financial resources and found that this, coupled with other “legitimate
State interests,” provided a “reasonable basis” for the maximum. This
decision breaks with the use of the equal protection clause in the deci-
sions described above. It also foretells the Court’s permitting, in later
decisions, wide latitude on the part of the States in administering
welfare benefits.

In Wyman v. James, 400 U.S. 309 (197 1), the Court ruled that the
periodic home visits by caseworkers in connection with AFDC were a
reasonable administrative tool, which served a valid and proper admin-
istrative purpose. It is not an unwarranted invasion of personal pri-
vacy and violates no fourth amendment rights. The termination of
assistance to a recipient who refuses to permit a caseworker in the home
was therefore proper.

The Court held that a State’s denial of welfare benefits to resident,
aliens violated the equal protection clause of the Constitution in
Richardson v. Graham and Leger v. Sailer, 403 U.S. 365 (1971). The
case was decided on the basis of Shapiro v. Thompson.

The Social Security Act requires that States give AFDC to needy
children between the ages of 18 and 21 if they are regularly attending
a school, college, university, or a course of vocational or technical
training. Illinois gave aid to children of these ages if they were attend-
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ing a vocational, technical, or high school, but denied aid to children
who attended college. The plaintiffs, in Alexander and Townsend v.
Swank, 404 U.S. 282 (1971), attacked this provision on the grounds
that it violated both the equal protection clause of the Constitution and
the supremacy clause. The Court struck down the statute without
addressing the equal protection issue. It held that a State eligibility
standard that excludes persons eligible for assistance under Federal
AFDC statutes violates the Social Security Act and is therefore invalid
under the supremacy clause. .

In Amos v. Engelman, 404 U.S. 23 (1971), New Jersey’s “administra-
tive ceiling” regulations of AFDC were held inconsistent with the
Social Security Act. The regulation provides, in effect, that when the
“gvailable adjusted income” of a family exceeds a set amount, called
the “administrative ceiling,” members of the family are declared in-
eligible for AFDC. The ceiling is illegal because the State did not
deduct from income the $30 and one-third earnings disregard as set
forth by the Social Security Act and eligibility was determined on
the basis of gross instead of net income. The case was decided on
statutory, not constitutional, grounds.

In Jefferson v. Hackney, the Court was asked to rule not only on the
updating requirement, discussed above, but on the manner in which the
cost standard is reduced. The standard for AFDC recipients is reduced
to 75 percent of the full standard while it is reduced to only 95 per-
cent of the full standard for the blind and disabled. and not at all
for the aged. Plaintiffs claimed that this differential violated the
equal protection clause, because the proportion of AFDC recipients
who are black or Mexican-American is higher than the proportion
of recipients in the adult categories. The Court did not regard the
statistical evidence as a prima facie case of discrimination in viola-
tion of the equal protection clause.

As the composition of the Court changed, so did the tone of its deci-
sions. Prohibiting the substitute father rule, the durational residence
requirement, and the man assuming the role of spouse rule, requiring
a pretermination hearing, and giving welfare benefits the status of
property all increased the poor’s benefits and rights. With Dan-
dridge v. Williams, however, the Court began giving the States more
latitude in controlling the flow of welfare benefits. Maximum payments
and home visits by caseworkers were ruled to be appropriate. Alex-
ander and Townsend v. Swank and Amos v. Engelman were ruled in
favor of the recipients, but the Court avoided the constitutional issues.
In Jefferson v. Hackney, the Court was unwilling to require the States
to make any changes in their welfare programs.

CoNCLUSION

The AFDC program underwent considerable change between 1967
and 1971. On balance, these changes have improved the program. Pay-
ments have increased and eligibility has been broadened, the WIN
program and the increased emphasis on social services have reduced
welfare dependency to some extent at least, and the administration
of the program is probably fairer. The growth in AFDC recipients
and payments is further evidence that the program has become less
restrictive and stigmatizing. :
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These changes indicate the potential for welfare reform within the
existing system. Other changes could be made in the AFDC pro-
gram which would improve it significantly. Requiring all States to
use the simplified method of determining eligibility and payments,
for example, would be a big step toward the type of nondiscretionary
income maintenance system desired by many reformers. Requiring
States to pay the full need of recipients, as was recommended by the
Johnson administration in 1967, would make benefits much more ade-
<quate. Requiring States to give aid to families headed by unemployed
fathers would reduce the incentive for family breakup and would
make the program more equitable. All of these are incremental
changes, but all would mean a significant improvement in the welfare
system. If substituting an entirely new program for AFDC is not
politically feasible at this time, tinkering coul%roﬁ’er interim improve-
ment. :



PUBLIC ASSISTANCE AND SOCIAL SERVICES
By Joseer HEFFERNAN*

INTRODUCTION

There is currently a great deal of interest in the future Federal
policy regarding social services and their relation to the reformulation
of welfare policy. Many of the social service policy problems of this
country are not related directly to income maintenance policy or even
the amelioration of poverty. Social service programs for schools, hos-
pitals, prisons, and other institutions will remain as public needs
regardless of the resolution of the poverty problem. The demand for
government subsidization of a complex set of social service facili-
ties for nonpoor and noninstitutional populations also looms as a
serious public issue. Many, including this author, argue that a proper
social service policy should not be exclusively poverty related but that
a oovernment subsidized network of social services should be
available to the poor and nonpoor alike. At this specific point in his-
tory, however, primary attention is centered on antipoverty social
service policy.

The incumbent administration has expressed its conviction that its
income strategy as formulated in the family assistance and oppor-
tunity for families programs must be accompanied by a specific social
service strategy. On February 4, 1970, Secretary of Health, Educa-
tion, and Welfare Richardson declared, “The family assistance plan
seoks to deal with the shortcomings of the cash assistance system by
increasing work incentives, supporting family stability, and providing
a minimum level of income maintenance. But income maintenance
alone cannot do the job of enhancing self-support and strengthening
family life. The problems of dependency are far more complex than
simply economie. While income support is critical it must be joined
with an effective service program if the overriding goal—the lessening
of dependency in America—is to be achieved.”* The Secretary’s state-
ment needs to be read carefully for while it specifies a commitment to
social service it also specifies a commitment to 2 particular strategy
of social service which holds the promise of reducing transfer pay-
ments; social services are not justified on any intrinsic merit. The
available evidence suggests that, whatever merit the provision of social
services to a low-income population might have, it does not reflect
itself in a reduction of relief rolls.? From 1964 to 1972, social service

= Agsociate Professor of Social Work, University of Wisconsin.

This paper was presented at the Conference on Integrating Incorhe Main-
tenance programs, which was sponsored by the Institute for Research on
Poverty and the Subcommittee on Fiscal Policy of the Joint Economic Commit-
tee and was held at the Institute.

1 HE'W press release, Feb. 5, 1970, p. 1.

2. Y. Steiner, The State of Welfare (Washington: Brookings Institution,
1970), pp. 35-40.
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expenditures increased from $100 million to $1,600 million, and wel-
fare caseloads rose from 7 million to 14 million persons. If caseload.
reductions are read as a proxy for reduction of dependency then it
can only be said that the social service policy of the 1960’ was an.
unmitigated disaster. With the evidence of the clear divergence be-
tween rhetoric and reality of the past decade as a backdrop, 1t will be
useful to review the development of the current policy, to subject this.
policy to some critical analysis, and to suggest a frame of reference for
the evaluation of some of the new policy options.

L. DEvELOPMENT oF CURRENT SOCIAL SERVICE Poricy

With the passage of the Social Security Act of 1985, a new phase in
the history of the Federal Government’s activities to relieve inade-
quate income had begun.® The Social Security Act of 1985, was a major-
advance for those who could be classed as the “worthy poor,” but the
program did little for those whose destitution arose from conditions.
of which society disapproved. The poverty resulting from divorce,
desertion, and illegitimacy was not considered as something for which
society had a responsibility.* Even further from the minds of the:
authors of the Social Security Act was the notion that anyone had a
right to publicly provided income. The Committes on Economic Se-
curity recognized, however, that it would take years before the social
insurance programs would mature and, in the meantime, many worthy
persons would be in need of financial assistance. Accordingly, a stop-
gap program of Federal-State aid to certain categories of the poor was
established. Originally conceived as a program that would phase out
as social insurance expanded and matured, the public assistance fea-
tures of the Social Security Act received little legislative review at
the time of the passage of the basic law and almost no legislative re-
view in the first 25 years of its operation.

The first 10 years of experience with the federally aided programs
was consistent with the optimistic premise on which the program was
passed; that is, that the program would “wither away.” From 1936 to
1946 public aid expenditures declined from $3.2 billion to a low of $1.4
billion. With the ending of the war and the return to “normalcy,”
public expenditures began to creep upward. For the decade 1946 to
1956, public aid expenditures kept pace with the growth in the GNP,
remaining at a static 0.8 percent of the GNP. While no one at that time
was predicting any upsurge in public aid expenditures, close students
of the topic then recognized and reported that, far from withering,
public aid had become a permanent part of the political economic
landscape. This recognition forced a concern for the first time with a
permanent public assistance policy that would serve in conjunction
with a fully operative social insurance program rather than as just
a holding operation until social insurance matured.

During this time there emerged a notion that the clientele of public
assistance was different from the clientele of social insurance. It was

®H. I. Clark, Social Legislation (New York: Appleton-Croft, 1957); E. K.
Witte, The Development of the Social Security Act (Madison, University of
Wisconsin, 1962) ; A. M. Schlesinger, The Coming of the New Deal (Cambridge,
Mass. : Houghton-Mifflin, 1957) ; C. I. Schottland, The Social Security Program
in the United States (New York: Appleton-Century, Croft, 1963), p. 39.

* Steiner, Social Insecurity, ch. V.
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argued that program emphasis in public assistance had to shift from
Grelief to rehabilitation.” The goal of the new emphasis was fairly
precise: welfare recipients would have to change from “tax con-
sumers” to “tax payers.” * It was hoped that future relief costs would
be lessened by plowing money into rehabilitation programs.

Just how that magical event could occur was not specified. To learn
more about the causes and more efficient ways of dealing with depend-
ency, a series of demonstration projects, with a requested authorization
of $5 million, was called for in the 1956 amendments to the Social
Security Act. Congress did not wait for the evidence to be returned
from the demonstration projects, for the same legislation specified
that “services” to supplement cash payments were the road to rehabili-
tation. The approach taken here was the only one considered and it was
the approach of professional social workers who were convinced at
that time that poverty in an affluent society was a function of individ-
ual maladjustment which could be corrected via the professional proc-
ess known as casework. The 1956 amendments further solidified a
service strategy for poverty reduction by requiring that specific plans
for rehabilitation be developed for each case before the Federal
share of the assistance costs would be validated. Finally, the statement
of purpose of the assistance features of the Social Security Act was
amended to specifically declare that the intent of the aid was to estab-
lish or reestablish independent functioning on the part of the recipient.
The enactment of the 1956 amendments was hailed by social workers
as the second major landmark in American welfare history. Their
celebration was 6 years premature, however. Appropriations to cover
the authorization were never made and public assistance reform be-
came dormant again until after the presidential election of 1960.

A. The Kennedy Administration Reforms and the Public Assistance
Amendments of 1962

After his election but before his inauguration, President Kennedy
established a task force on public assistance. The task force was headed
by Wilbur J. Cohen, then professor of social work at the University of
Michigan but soon to become Under Secretary and later Secretary of
Health, Education, and Welfare. This was only the first of a number
of study groups which were to put the existing public assistance strue-
ture under the microscope. Still prior to the inauguration and at the
request of the President-elect, a group of respected leaders in the field
gathered in New York to plan a broadly based study of public welfare,
including, but not restricted to, public assistance. Atter President Ken-
nedy’s inauguration, his Secretary of Health, Education, and Welfare,
Abraham Ribicoff, announced the formation of two further study
groups. The first was an Ad Hoc Committee on Public Welfare made
up of representatives of the National Association of Social Workers,
groups representing public welfare, the private social agencies, and
the schools of social work. Finally, a specialized study group was con-
stituted to study the administrative aspects of the assistance programs.
This last study was undertaken by George Wyman, the executive direc-

tor of the Community Planning Council of Los Angeles, and later to

5 Alan Keith-Lucas, Decisions About People in Need (Chapel Hill : University
of North Carolina Press, 1957).
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become commissioner, New York State Department of Social Services.

Copies or summaries of all these studies are contained in the report on

the hearings on H.R. 10032, before the Committee on Ways and Means

%i the House of Representatives, in the second session of the 87th
ngress.

It is neither possible nor appropriate to make a detailed analysis of
these studies here. In essence, they reiterated the inequalities and in-
adequacies of the fiscal aspects of assistance grants and the problems
inherent in the Federal-State administration of such programs. Major
attention was directed at three aspects of public assistance: the first
was the problem that public understanding of public assistance pro-
grams in America was very much influenced by the conceptions of
poverty in vogue from 1935 to 1960.6 7 &

The second problem extensively dealt with in these studies was the
chronic dependency of second and even third generation families on
relief.® Secretary Ribicoff himself expressed concern that many social
workers “have become merely conduits between the State treasuries
and those who seek help, neglecting prevention, rehabilitation, and
protective services.” ** The Wyman study suggested that future legis-
lation not only contain specific intent statements regarding restoration
to self-support, but that there should be an open disavowal of public
assistance as permanent relief. Those persons permanently in need of
funds—the aged and the disabled who could not be rehabilitated—
should be helped permanently through the insurance approach.

The third aspect of these studies dealt with the need for specific
rehabilitative services. Social workers, in particular, considered this to
be the central factor in the need for public assistance reform. The first
public assistance programs were designed to care for basic categories of
persons who could not care for themselves as a result of very specific
conditions: being aged, blind, or a child deprived of parental support.
As the report put it, the concern was now with a different group, a
group for whom there were no readily visible reasons for its destitution
but whose disability was nevertheless incapacitating. This group in-
cluded those born into classes of society with little opportunity for edu-
cation and job training, those born into unstable and unhealthy family
situations who had little or no opportunity for normal growth and
development, those hardest hit by population shifts and the technologi-
cal revolutions, those who, while not being psychotic or feebleminded,
were temperamentally and intellectually incapable of adjustment to the
demands of our complex society; in short, those who were in need of
“casework services.” It was the social work contention that these indi-
viduals had swelled the relief roles in the aid to dependent children
and general relief categories and were caught in the chains of depend-
ency. But, because there was no readily visible cause of disability, these
persons were viewed by the general public as lazy and shiftless. The
report asserted that countless studies had demonstrated how these fam-

°U.S. Congress, House Committee on Ways and Means, “Hearings on H.R.
10032,” 87th Congress, second sess., 1962,

" A. J. Liebling, The Press (New York : Ballentine Books, 1961), p. 78.

® Vliadimer Orland Key, Public Opinion and American Democracy (New York:
Knopf), p. 411 ff.

° Hearings, op. cit., p. 118.

® Shaffer, “Public Welfare Policy,” Editorial Research Reports, Oct. 4, 1961,
p. 719,
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ilies could be helped to become self-sufficient when services were made
available.!

In the light of these and other findings, on February 1, 1962, the
President sent to Congress a message concerning public assistance. It
was the first such Presidential message ever sent to Congress to deal
exclusively, or even primarily, with such a subject. The President said,
in conelusion:

Public welfare, in short, must be more than a salvage operation sucking up
the debris from the wreckage of human lives. Its emphasis must be directed in-
.creasingly toward prevention and rehabilitation—on reducing not only the long-
range cost in budgetary terms but on the long-range cost in human terms as
well, Poverty weakens individuals and nations. Sounder public welfare policies
will benefit the Nation, its economy, its morale, and most jmportantly, its
people.”

The administration’s legislative proposals pursued six basic objec-
tives which were set forth by Abraham Ribicoff :

él) Services.—Services to help families become self-supporting and independ-
ent.

(2) Prevention.—Prevention of dependency by dealing with the problems caus-
ing dependency.

(3) Incentives.—Incentives to recipients of public assistance to improve their
condition so as to make public assistance unnecessary and incentives to the States
to improve their welfare programs.

(4) Rehabilitation.—Services to rehabilitate recipients or those likely to be-
come recipients of public assistance.

(5) Independence.—Useful community work and training programs and other
measures to assist recipients to become self-supporting and able to care for
themselves.

(6) Training.—Assistance in the provision of training in order to increase the
supply of adequately trained public welfare personnel, this being necessary for
‘achieving the foregoing objectives.?

The Public Welfare Amendments of 1962 became Public Law
87-543 on July 25, 1962. For the first time the rehabilitative aspects
of public assistance were emphasized. The new law was an essential
rewrite of the 1956 reforms with the significant difference that fund-
ing for their implementation was made available. One other significant
difference is that an even greater reliance was placed on job-training
and job-finding programs. For the Federal Government to enter di-
rectly as a partner in the negotiations for specific jobs constituted a
dramatic break with the past and was to reveal the direction of reform
_efforts for the next decade.

Furthermore, for the first time these services could be offered not only
to current recipients of relief but also to those likely to become relief
recipients if the individual involved requested or agreed to such serv-
ices. The training provisions allowed the Department of Health, Edu-

.cation, and Welfare to enter into contracts with or provide grants to
either public or private acoredited schools of social work for the pur-
pose of providing trained personnel either by scholarship or grants to
graduate students of social welfare or by the establishment of short
courses not to exceed 1 year.*

1 Hearings, op. cit.
1 Wilbur J. Cohen and Robert M. Ball, “Public Welfare Amendments of 1962,”
Social Security Bulletin, XXV (October 1962), p. 5.
1 Hearings, op. cit., p. 63.
1 Tor a detailed summary of the law see Secretary of Health, Education, and
- Welfare, State Letter 852. Summary of Public Law 87-543.
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When the President signed the law he said :

I have approved a bill which makes possible the most far-reaching revision of
our Public Welfare program since it was enacted in 1935.

This measure embodies a new approach—stressing services in addition to sup-
port, rehabilitation instead of relief, and training for useful work instead of
prolonged dependency. This important legislation will assist our States and local
public welfare agencies to redirect the incentives and services they offer to needy
families and children and to aged and disabled people. Our objective is to prevent
or reduce dependency and to encourage self-care and self-support—to maintain
family life where it is adequate and to restore it where it is deficlent.’®

The jubilation which accompanied the adoption of a service strategy
was short lived. There simply had not been enough thought given to
the benefits, costs, and limits to service programs. Supporters of a
service approach to poverty reduction soon found themselves trapped
by their own rhetoric. Despite a decidedly improved economic situa-
tion, public assistance rolls grew instead of declining and whatever
good the service strategy might have achieved was not reflected in a
decline of numbers on relief. In fact it is sometimes argued that the
recruitment of young and educated social workers had exactly the
opposite effect since these new workers saw themselves as advocates
for their clients rather than protectors of governmental funds. As
“advocates” some actively recruited potential clients.

B. Reforms of 1967

Only a year after the adoption of the 1962 amendments the prob-
lems of false advertising became apparent to the social work com-
munity. In 1963, when the planning for the Economic Opportunity
Act got underway, social work professionals found the conference
doors locked to them.* By 1967, everyone was embarrassed by refer-
ence to the promises made in 1962. Some desultory arguments
were made that the amendment had not been given a chance, but the
AFDC category, in which casework intervention was to have had its
basic impact, showed the greatest growth. There was little that the
administration of HEW could do to counter congressional wrath.

Wilbur Mills, chairman of the House Committee on Ways and
Means, came to the conclusion that a Federal subsidy of service was
insufficient. The Mills strategy called for greater Federal controls
over the welfare system in general and social service policy in partic-
ular. First, he proposed that the proportion of children on relief

because of illegitimacy or desertion remain static. The legislation did
not specify an absolute numbers limit on AFDC cases buf rather that
the proportion of children on AFDC as of J. anuary 1, 1968, should
not increase. Second, work incentives would be built into the program
by establishing a rule that $30 and one-third of the remaining monthly
earnings would not count in calculating budget levels and payments.
Third, a work training program would be established under the aus-
pices of the Department of Labor, not HEW. Congress specifically
required more stringent procedures in locating and obtaining support
from deserting fathers of AFDC families. F inally, States were
required to offer family planning counseling.

* Social Security Bulletin, XXV (October 1962), p. 10.
*J. Donovan, The Politics of Poverty (New York, Pegasus, 1967).
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The real thrust of the 1967 amendments was obscured for a few
years by a debate over the “freeze” on the growth of AFDC, the
implementation of which was twice delayed and finally repealed by
Congress in July of 1969. While legislative and administrative debate
focused on the freeze and a Federal requirement that the States be
more diligent in enforcing support by absent fathers, a far more sig};
nificant feature of the 1967 amendments escaped public, or even muc
administrative, attention. This feature allowed departments of public
welfare to purchase services from private and other public agencies.
Such expenditures would be matched 3 for 1 with Federal dollars. In
1967, the year of passage, social service expenditures were $248 mil-
lion on 607,000 children, In fiscal year 1971, $1.6 billion was spent to
aid 12 million children. Service expenditures not only were not decreas-
ing caseloads, but the service expenditure growth greatly exceeded the
assistance expenditure growth. When, at the Governor’s Conference in
May of 1972, a report was circulated that Federal service expenditures
in fiscal year 1973 would go up to $1.7 billion, congressional support for
social service programs largely evaporated. The §4.7 billion figure was
not based on predicted expenditures in fiscal year 1973 for all States,
but rather on estimates of some States of what they could spend if
they took full advantage of the Federal statutes.

Administration efforts to limit Federal financing of social service
expenditures was tied to the adminstration’s efforts to pass the family
assistance plan. Between House passage of H.R. 16311 on April 21,
1970, and Senate Finance Committee consideration, the administra-
tion developed a comprehensive proposal which would have dealt ex-
clusively with consolidated services for adults, families with children,
and child welfare services. While the administration did not then seek
a specific ceiling on such expenditures, it would have replaced the open-
ended match with a “sum specific” appropriation. The allocations
among the States were to be based principally on service expenditures
in fiscal year 1971. This provision would have had the effect of basing
long-term Federal sharing on the States’ expenditures in the next fis-
cal year. When it is recalled that passage of HL.R. 16311 was regarded
as likely, it is not surprising that there was an expansion of social serv-
ice expenditures between fiscal year 1970 and fiscal year 1971, from
$522 million to $746 million. States were afraid that they would be left
out if they did not expand.

The program’s explosive growth quickly became the biggest fiscal
issue facing the beleaguered HEW. In June of 1972, Secretary Rich-
ardson said in an interview, “It’s frustrating, indeed exasperating, to
sweat over the budget and then see this open-ended matching pro-
gram absorb funds in a manner unrelated to our attempts to establish
priorities. If I knew services were truly effective, I would not be so-
concerned.” 17 Charles Miller, Deputy Assistant HEW Secretary
(budget) commented that the program expansion was producing a
very questionable form of revenue sharing with the States.® The ad-
ministration had twice tried to place a 10-percent growth limit on
social service expenditures in the President’s budget messages of fiscal
year 1971 and fiscal year 1972. It had been defeated in both attempts.

1 National Journal, June 17, 1972, p. 1007.
8 Thid.
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The shift from open-ended matching to a specific sum appropriation in
the welfare reform package seemed certain of defeat with the in-
ability of the Senate to agree on a form for welfare reform.

In the summer of 1972, the administration intensified its efforts to-
cap social service spending. In a letter to 282 Members of the House
and Senate, Secretary Richardson urged them to vote against any con-
ference report on welfare reform that did not contain a specific limita-
tion on social service expenditures. The administration’s efforts were-
finally crowned with success on September 12, 1972, when the Senate-
accepted a “non-germane” amendment to the revenue-sharing bill
which placed a fixed $2.6 billion limit on social service expenditures in:
fiscal year 1973. This amount was reduced to $2.5 billion in conference
and passed by Both Houses in the waning days of the 92d Congress.
The final version specified :

(1) That each State’s proportionate share would be based on
its proportionate share of the population.

(2) The 75-percent match would continue until the State had
reached its proportionate share.

(8) Except for designated services to drug addicts, alcoholics, .
and mentally retarded plus child care and family planning pro-
grams, 90 percent of the expenditures would have to be made on
behalf of current welfare recipients. :

(4) The Secretary was given the power (which he already
had) to prescribe regulations under which the State could pur-
chase services.

(5) Expenditures under the WIN program would not be sub-
ject to the above limitations.

(6) Expenditures for emergencies were cut from 75 percent to-
50 percent Federal matching and subject to the closed appropria-
tions.

The cap on social service was thus in place; its impact cannot yet be
assessed. It is perhaps fair to say that mindless growth was matched
by mindless cutting.

IT. WuaT’s WroNne Wrre Services Topax ?

In the years since 1967, criticism of social services in public assist-
ance programs has continued to grow, reaching what one governmental
report called a “crisis of confidence.” Recent studies of the efficacy of
social services have revealed that even when services are offered under
nearly ideal circumstances—by highly educated professionals serv-
icing small caseloads which are especially selected for their suitability
for casework intervention—clients are likely to regard the service as
vague and pleasant but irrevelant. Further, the services make no sig-
nificant impact on welfare caseloads. The studies showed no reduction
in caseload increases or duration as a result of dollars spent on service
delivery. These studies collectively have challenged the basic premise
of the service strategy, for they have failed to demonstrate a connec-
tion between service ntervention and the recipient quitting relief.

A second factor casting a pall over current social service strategy
is the unprecedented growth in public welfare rolls since 1964. The
precise reason for the expansion of welfare rolls is a subject of debate,
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but clearly the argument of caseload reduction via the infusion of
massive social service is refuted.

Perhaps the thing that is most disturbing to students of social serv-
ice is what ocours when there is a separation of assistance from income
maintenance. Separation almost universally has resulted in confusion
because it has revealed the vagueness and irrelevance of antipoverty
social services. Caseworkers, usually persons with a baccalaureate
degree in fields other than social work, are understandably frustrated
when the traditional budget determination function is turned over to
case technicians and they are given vague general service guidelines
such as “to use the community resources to promote better family life.”
The technical tasks associated with check disbursing were complex, but
they were at least knowable, while the unspecified service tasks have
produced frustrations.

From client surveys, cost-benefit studies, reports of demonstration
projects, and from casual conversations with lineworkers a single im-
pression emerges : social services do not attain their legislatively man-
dated goal. Whether or not they have a significant and positive impact
on the lives of clients is still ‘a subject of legitimate debate. Policy
conscious critics have developed the following list of complaints about
current social service policy.

(1) Social services are too loosely defined.

There is no general agreement as to what constitutes social service.
Some studies merely list a catalog of social worker activities and call
these social services. Others define services in terms of highly general-
ized goals like “strengthening family life” or “planning for the future.”
Defimition of services in terms of general objectives rather than by
techniques used in the attainment of those objectives makes realistic
legislative review difficult if not impossible.

(2) Services, even when specified, are offered without consideration
of staff competences.

To offer families on the caseload all of the services listed, an in-
dividual caseworker would have to have a basic familiarity with the
total range of “hard” services available in his community such as
legal aid, medical services, housing programs, and day care. He would
also have to be competent in counseling on family planning, home
management, nutrition, and school problems. Finally, he would need
to be a sensitive therapist with the capacity to prevent potentially
explosive situations. It is blatantly unrealistic to assume that untrained
social workers, whose average stay on the job as caseworkers is signifi-
cantly less than 5 years, can attain this high level of competence, and
to operate the program as if they possessed this competence is to invite
policy failure.

(3) Little systematic research is done on ideal staffing patterns.

Three general patterns of agency organization for the delivery of
the services predominate: (1) organization on the basis of geographic
areas; (2) organization on the basis of client categories, such as the
old, the disabled, families with children; and (3) organization on the
basis of client problems, that is, high employment potential cases,
protective service cases, “defined service” cases, and so forth. Fre-
quently, if not generally, agencies have combinations of these three
patterns and seem to be in a constant state of moving from one pattern
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to another: they always seem to have just completed or just started a
reorganization.

(4) Many services serve only a bureaucratic function.

Almost all caseworkers complain about the time spent in completing
forms and reports which have no visible connection to agency func-
tions or client well-being. The prime example is the completion of a
social study on each public assistance case and each child whether or
not services seem necessary. In one agency the most highly trained
worker was assigned to preparing social histories on closed cases be-
cause these were the most difficult to find and to enlist client coopera-
tion for.

(5) Despite bureaucratic requirements, real accountability is low.

In part, accountability is impossible because of the vagueness of
services. In addition, most agencies have no auditing procedures to
review the actual delivery of services, and nowhere are caseworkers
held responsible for any tangible results. Direct observation of case-
worker-client interaction is deplored as a violation of the caseworker’s
“professional integrity,” despite the fact that in most instances the
caseworkers only claim to professionalism is his current job classifica-
tion. While real accountability is low, workers complain of being over-
supervised, and the excessive, but nonsubstantive, reviews lead to gross
exaggerations about the quality of services offered and results obtained.

(6) Limited client participation results in a self-defeating paternal-
istic pattern of services delivery.

Theoretically, the client selects any service he wants and refuses
any service he does not want. But in practice, except in urban areas
where active welfare rights organizations inform clients of their
rights, the client’s perception of caseworker control over his welfare
payment forces him to accept caseworker judgments about serv-
ices offered. At a minimum the client must submit to a “social study,”
an employment evaluation, and an examination of his children’s school
performance. Whether by “caseworker” or “case aid,” this intervention
may actually contribute to a client’s sense of dependency rather than
reducing it. Clearly, it leads to the charge of “welfare colonialism”
which serves as a significant barrier to caseworker-client interaction.

Because of these problems, the “classical model” of an ideal public
welfare agency offering only social services requested by clients may
never have received a fair test. In fact, only a limited number of
rigorous studies have been conducted on the impact of casework and
other services, regardless of the conditions under which they are de-
livered. There is, of course, an inherent difficulty in measuring changes
in behavior. And many social workers would argue that overt behavior-
al changes are not always the goal of casework. But, the public welfare
system does set forth specific goals which should, in part, lead to
measurable behavioral changes—this is it, stronger family life, self-
support, self-care, and especially rehabilitation.

Two major studies have been published which attempt to measure
the impact of intensive casework services on objective indexes of be-
havior of groups of individuals. The first is Henry Meyer’s “Girls at
Vocational High, An Experiment in Social Work Intervention.”
In this study two groups of delinquent high school girls are identified.

¥ Henry Meyer, Girls at Voeational High. An BExperiment in Social Work
Intervention (New York: Russell Sage Foundation, 1965).
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One group received intensive casework therapy while the control
group received none, yet no significant difference was found between
the two groups in continued delinquent behavior or rates of
recidivism. )

In another study sponsored by New York’s State Communities’ Aid
Association, published in a book entitled, “The Multi-Problem Dilem-
ma,” 20 50 welfare families having a variety of financial, health, ad-
justment, and other problems were given intensive casework services
by professional social workers working with small caseloads. Over a
period of 31 months improvement of the study groups was compared
with that of a control group given routine welfare services. Progress
in family functioning was measured on nine major and 25 minor di-
mensions. The major dimensions included such items as family rela-
tionships and family unity ; individual behavior and adjustment ; how
the children were raised ; the way money was handled ; household prac-
tices; and the family’s social life. Summaries of family progress were
prepared based primarily on interviews, but supplemented by records
from schools, courts, the probation office, the welfare department, and
other public and private agencies. The before-and-after family sum-
maries were submitted to teams of trained judges (prominent pro-
fessional social workers) who independently rated each dimension of
family functioning. The basic finding of the study was that the dem-
onstration group did improve slightly more than the control group
over this period, but the margin was so slight it was not statistically
significant.

T self-sufficiency and personal “adjustment” are the litmus tests
of successful social service intervention then it is clear that social
services do not pass the test. Indeed, it is a measure of our naivete that
ill-defined services by themselves were ever expected to overcome some
of the most basic social and economic problems in our society. Pro-
grams to assist the released prisoner, aid the dependent and neglected
child, or provide rehabilitation for drug users, when falsely justified
by the goal of reducing welfare cost, erode public support for both
welfare and the programs.

If the rationale for services is not directly to the recipients quitting
relief, then a defensible alternative rationale must be specified if social
services are to continue to be federally subsidized, especially under the
public assistance titles of the Social Security Act. The alternative
rationale then would become the program objective and the contribu-
tion of social services to that objective would have to be empirically
established. If such a contribution is not established, (as it has not been
for reducing dependency) a severe curtailment of social service ex-
penditures is nearly inevitable.

II1. A Poricy PERSPECTIVE
A. The Definition of Services

The root problem in policy evaluation of social service programs is,
as so often is the case, a definitional one. Conversations with case-
workers, welfare administrators, social work educators, and policy

# Gordon E. Brown, editor, The Multi-Problem Dilemma: A Social Research
Demonstration with Multi-Problem Families (Metuchen, N.J.: Scarecrow Press,
1968).
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@valuators reveal wide and irreconcilable concepts of what constitutes
social service. It is apparent, however, that the term is used both in a
symbolic and a collective sense, and the diverse usage produces unde-
sirable policy. At a symbolic level, social service refers to those activi-
ties undertaken with the client to transform him from a dependent to
a productive member of society. In a collective sense, social service also
refers to a laundry list of noncash benefits (and sanctions) provided
for (imposed on) relief recipients as part of the contract of receiv-
1n(g1 assistance. A curious quirk in the existing legislation which pro-
vides for 75-percent Federal funding for social service activities but
only 50-percent Federal funding o% administrative activities is an
open invitation for calling a purely administrative function a social
service activity. Clients must apply for assistance and applications for
2id are for the most part an administrative activity. In public assist-
ance, however, this becomes a social service which qualifies for the
higher Federal reimbursement. Social services thus become a diverse
mixture of agency activities, with each particular activity subject to
different problems in the a pfication of any social cost/benefit analysis.

One gains only a partia}i advantage, however, by saying that social
services are not services designed to facilitate the securing of employ-
ment, to reduce the welfare rolls, or to administer welfare. And the
definition of social services as things social workers do is circular. The
chart below shows how social service funds are currently being spent.
Many of these are highly specific activities, each of which could be
given highly specific objectives and each of which could undergo a
separate cost/benefit analysis. A program of homemaker aid to the
elderly, for example, can be evaluated in dollar terms by the number
of persons maintained in their own homes at lower cost than insti-
tutionalization. The psychic benefits to the aged person, his relatives,
and others from maintenance in his own home versus institutionaliza-
tion probably cannot be made objective. Similarly, a program of coun-
seling to teenagers may have to be accepted on faith. The relevant
fact here is that we have a set of programs which for want of a better
name we call service programs. And the failure to differentiate objec-
tives of specific social service programs inhibits congressional evalua-
tion of each service. Any future reform must meet the standard of
being explicit on the social service component and its evaluative
criteria.
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B. The Relationship of Services and Income Maintenance Programs

The clear implication of the foregoing discussion on the definition
of social services is that there are a group of identifiable services which
should be considered on their own merits and apart from welfare and
welfare reform. Indeed, much of the current expenditure on social
services is for programs such as drug addiction, felony rehabilitation,
and retardation programs, which bear only a distant relationship to
welfare. Many of these and other services do and should continue to
serve the community at large but, because of the nature of the services,
spending may be concentrated most heavily on the poor. Some of these
services, such as subsidized day care, are in-kind transfers and whether
they should be retained as a substitute for cash transfers is a matter
of political judgment.

A few of the services may continue to be imposed on clients either
as a means of controlling access to relief or as a manifestation of the
moral judgments of the nonpoor about the poor. Services which are
imposed on welfare recipients could discourage potential recipients
from applying for assistance and reduce service effectiveness. On the
other hand, programs which clearly have some value to their recipients,
1f provided only to persons on welfare, could encourage people to ar-
range their lives and their incomes to gain access to or remain on wel-
fare in order to retain a claim to the service, say, heavily subsidized
day care. Thus, the structure and the manner of administration of
social service programs can artificially affect the size of the recipient
population, and these factors must be considered in program design.

C. Federal-State Involvement in Social Services

The proliferation of Federal social service programs with diverse
Federal matching formulas has had an unquestioned deleterious effect
on program planning. States have apparently responded to the more
favorable Federal matching formula rather than the objective needs
of their citizens or the success of different services in meeting specific
goals. The net result is a panoply of objections :

(1) Federal officials at HEW complain about their lack of con-
trol over expenditures.

(2) Members of Congress complain over the lack of specificity
in requests for funds.

(3) Clients complain about a set of services unrelated to their
own perceived needs.
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(4) State welfare planners complain about the uncertainty of
funds which makes long range planning impossible.

(5) Caseworkers complain about being in the middle and the
poor complain about being on the bottom.

(6) Governors and mayors object to federally set service prior-
ities which may not reflect local needs; nonetheless, to get Federal
dollars they must develop programs to meet Federal specifications.

(7) The social service programs have been intimatel connected
to relief programs and have acquired in client and public percep-
tions the stigma that is associated with relief.

These objections stem in large part from the fact that there is no
one service package which is appropriate either in every locality or
in conjunction with every public assistance operation. What emerges
is a picture of the Federal Government being at the same time both
too general and too specific with respect to social service program
development.

At the least, Federal funding sources should be streamlined and
funds distributed more equitably. And the Federal Government should
define the services which it deems of sufficient national importance
to be given priority in Federal funding. At the same time, there
should be sufficient flexibility to permit States to develop locally rele-
“vant programs.
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